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E R e S e

MR. WANDER: 1It"s a few minutes after 9:00 a.m. My
name is Herb Wander. 1"m a co-chair of the SEC Advisory
Committee on Smaller Public Companies, and 1°d like to call
the meeting to order.

Introductory remarks. |1"m going to save mine,
which will talk about what we plan to do today. And, Jim,
did you have any introductory remarks you®"d like to --

MR. THYEN: Not at this time, no.

MR. WANDER: So we will go on right away to the
second item on our agenda (Attachment A) today, which are the
remarks of Alan Beller, the current Director of the SEC
Division of Corporate Finance, our mentor during this process,
dear friend and supporter of the whole Advisory Committee
concept and our recommendations. Alan? Here he comes. Alan,
I called on you.

MR. BELLER: You did, did you?

MR. WANDER: Yes.

MR. BELLER: Good morning. 1"m a great admirer of
Alex Davern, but 1™m not Alex Davern.

(Laughter.)

MR. BELLER: Thank you all for joining us this
morning at the public meeting of the Advisory Committee of
the SEC on Smaller Public Companies. The agenda for this
meeting, as Jim and Herb are going to carry through, s to

approve -- discuss and approve an exposure draft for public
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comment of the report of this committee to the Commission.

The first thing I guess | would say is | want to
commend the committee and its two co-chairs for this idea of
exposing a draft for comment. This is not a step, or more
precisely, this is a step that is not required by the Federal
Advisory Committee Act. It was not required by our charge to
the committee when the Commission formed it, but I think it"s
a terrific idea.

I think the notion this committee has been
extraordinarily assiduous in gathering views and comments
from the public, both in written form and in taking
testimony. And I think continuing that attitude through the
notion of an exposure draft is an excellent idea and will
only improve the final product and the weight of the final
product, not in the physical sense, but in the substantive
sense.

The, as most of you know, this will be my last time
in front of this committee. 1"m returning to the private
sector in some unknown capacity as of the end of this week.
This meeting is | think probably my last official act at the
Commission. And so on a personal note, 1 want to thank Jim
and Herb for the extraordinary effort they have put in. 1
want to thank the subcommittee co-chairs for the
extraordinary effort they have put in, and | want to thank

all of the members of the committee, and in each of these
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cases, personally, for the extraordinary efforts that you
have put in.

All of you have day jobs that are very, very time
consuming and high pressure. And the notion that you would
pile on that the responsibilities of serving on this
committee is commendable. [1*m sitting in your chair, but
I1*11 give it up in just a moment -- is highly commendable,
and I very much -- I very much appreciate it.

I had a -- in my former life, 1 had a senior
partner, one of whose wise sayings, and he had a few, was if
you want something done, ask a busy person to do it. And the
work of this committee has 1 think amply demonstrated the
wisdom of his view. We have assembled a group of busy
people, and you have done a commendable and wonderful job.

The last thing 1 would say is | can tell you I
think I1"ve heard from sort of -- this is more atmospheric
than direct communication. | think there is some
atmospherics that, gee, we"ve been through, you know, a
change at the top of the Commission. We"ve been through some
changes in Commissioners. We"re now seeing you leave. What
does that bode for the committee®s work?

And all I can tell you is that from every sounding
I1"m able to take on the 10th floor of this building, which is
where the Commissioners®™ offices are, there continues to be

an extraordinarily high level of interest in the report of
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this committee.

I think what you put out for comment will be
closely looked at. 1 think the comments will be closely
looked at, and I think the ensuing discussion and
consideration that you give before you issue your final
report will be closely looked at, and 1 think that the final
report will be given a very considerable amount of attention.
It is the —- i1t will be the product of a very open and
thoughtful process. And 1 think the Commission -- 1 know the
Commission understands and appreciates that and will
therefore pay a good deal of attention to it.

Some of the issues that you are dealing with are
controversial, frankly, controversial in this building. They
are controversial outside this building. That"s one of the
reasons that the Commission originally thought a year ago
that it made a good deal of sense to get a group of
knowledgeable and wise people together to give it some
recommendations and give it some guidance, and that"s what
this process has been all about.

So there really should be, I think, no concern on
behalf of any of you that this does not continue to be a high
priority and high profile interest of the Commission that
will be taken seriously when the process is over. And with
that, 1 think I will let you get on with the process. So,

Herb and Jim, thank you again. All of the committee members,
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thank you again. |1 have personally enjoyed my interactions
with you. 1 think you®"re doing a remarkably good job, as 1
said before, and 1 thank you.

MR. WANDER: Well, we want to thank Alan, and I
think we ought to give him a round of applause and wish him
well --

(Applause.)

MR. WANDER: -- in whatever his next career will
be. But he has left an indelible mark here at the Commission
and with our committee, and we"re deeply indebted to him for
everything that he"s done, and delighted that you remained
here until we -- until you had an opportunity to speak to the
whole committee.

MR. BELLER: Herb, thank you very much. And thank
all of you again. Thank you.

MR. WANDER: Since some of us are participating by
phone, I think we should go through a roll call. So I will
call out the roll call. The members first is myself, 1 am
here. Jim Thyen?

MR. THYEN: Here.

MR. WANDER: Steve Bochner? Steve may be on the
phone later. Oh, 1 forgot Pat Barry. Pat is here. Rick
Brounstein is here.

MR. BROUNSTEIN: Here.

MR. WANDER: Rusty Cloutier is here. Drew
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Connolly.
MR.
MR.
on the phone.
MR.
MR.
MR.
MR.
participate by
PART
this says
MR.
(No
MR.
MR.
MR.
phone later.
MR.
MR.
MR.
MR.
Cafferty is no

John Veihmeyer

but Dan and Jack are both here, so.

the phone, the

9:30.

CONNOLLY: Present, participating.

WANDER: Dave Coolidge I don"t think is here or

Alex Davern?

DAVERN: Here.

WANDER: Leroy Dennis?

DENNIS: Here.

WANDER: Janet Dolan? Janet said she"d
phone. 1 don"t hear. Dick Jaffee? What?
ICIPANT: The formal one that went out before

So we may get people calling in —-
WANDER: Nine-thirty? Okay. Dick Jaffee?

response.)

WANDER: Mark Jensen?
JENSEN: Here.
WANDER: Debbie Lambert? She will be on the

Richie Leisner?

LEISNER: Here.

WANDER: Bob Robotti?

ROBOTTI: Here.

WANDER: Scott Royster? 1Is not here. Pastora

t here. Kurt is here. Ted is not here, and

is here. Our observers, George is not here,
IT anyone joins us on

y can"t hear me now, but when they join,

10
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hopefully we"ll bring them onto the phone call.
What we plan to do today is to go through the

report as published, which is a draft of Valentine"s Day

(Attachment B), the 14th of February. And the expected outcome

we hope to have happen today is that the committee votes in

favor of exposing this draft with whatever changes we make

today or the co-chairs make after today. And that we hope will

go out at the end of this week for public comment for
approximately 30 days.

We will then receive, read and digest, analyze the
public comment, and then meet one final time to frankly
finalize the report, perhaps debate the issues. And for
those of you who are not on the committee, maybe there will
be some changes in our recommendations, and maybe there won"t
be. But we hope today to go through the report and get any
corrections, additions, sort of wording or typo changes, why,
we hope you®d give it to us in writing, and Jim and I will go
through those changes with the staff and make them.

A couple of other things about the report that you
do have at your place, which is the draft of 2-14, Jim and 1
will complete a transmittal letter when it"s finished. Jim
and I also plan to write an epilogue from the chairs, which
we will circulate before our next meeting, but it"s not
prepared now.

Part VIl is a placeholder for anyone who wants to

11
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add a concurring or dissenting or additional statement to the
end of the report.

I think it"s important also to look at the
appendices. Most of them you notice are already in the
public record, and so we have not reproduced them. However,
I think Appendix 1, which is background statistics for all
public companies, this is the first time we have totally
exposed that, so anyone who wants to look at those statistics
should do so. They were prepared with the help of the Office
of Economic Analysis here at the SEC.

Appendix J is the universe of publicly traded
equity securities and their governance. 1 think that that
exhibit is finalized. Lori Walsh from the Office of OEA is
here. She helped put together that list. We may make a few
changes to that. It has been extremely difficult getting
information -- or let me put it this way -- non-stale,
accurate information about the pink sheets. And the reason
we looked far and wide for that information is because they
do make up a large number of the companies but not large
number In terms of market capitalization. So, | encourage
everyone to look at that appendix, which is J.

A list of witnesses is already -- K is already on
our web page. The letter that Jim and 1 received from the
new chairman, Chris Cox, when he was appointed, is in the

materials. We have circulated that.

12
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And we have added as an Appendix M, Chairman Harold
Williams®s speech, which later became policy of the SEC,
interpreting the internal control provisions of the Foreign
Corrupt Practices Act, which people haven®t been reading, and
we thought that some of the -- in fact, most of the reasons
and analysis that he went through are valid for today"s
environment as well.

I think it"s also important to mention to you that
I have been informed that a number of our members, while they
voted for certain recommendations at our last meeting
together, have now determined that they do not want to
support some of those recommendations that they supported,
and they will be making their own individual statements and
informing us of their new position and the reasons for that.
We"d like to make sure it goes on the public record.

And then we"ll be giving everybody an opportunity
to provide us with written statements that we will include in
the exposure draft that goes out to the public. The idea
here is not to debate those positions today, but to inform
the public and the other committee members of those positions
and inform the public of that while this draft is out for
exposure, and then we will come back at our final meeting and
engage in whatever discussion and/or debate that we think
appropriate based on a full and complete record of the

statements from everyone on the committee as well as from the

13
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public comments.

We"d like to get this out. We are really under the
gun in terms of timing. So | urge everybody who does want to
produce a written statement to get it to us by the close of
business Thursday. Hopefully that will give us the time to
put everything together, finalize the report, and get it out
on Friday so that we give the public as long an opportunity
as possible to comment.

Before we -- what 1 plan to do next is really to go
through Part 11, 111, 1V and V for any comments. Again, if
it"s wording and nonsubstantive, please write up your
comments and get them to Gerry or myself or Jim. |If it is a
substantive comment that you®"d like to make, we"d like to
hear from you.

And before 1 go into the draft of the final report,
are there any other comments or other business that people
would like to mention? Drew?

MR. CONNOLLY: Herb, 1°d just, while Alan is still
here, 1 know it"s traditional on one"s retirement to hear the
accolades of all kinds of folks, and I"m sure you"ve had
those for the last several weeks here within the Commission.
But I personally would like to add my thanks.

The first time you and I met was on a panel in
front of the House Financial Services Committee, Oversight

and Investigations Committee, where you were all of the first

14
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panel. And it was the first time 1 had had the privilege of
listening to you. 1 was part of the second panel up there
trying to talk about all microcaps not being fraud and your
footnote on page 1 of your remarks referenced microcaps and
fraud. It was a little difficult.

But I do acknowledge, sir, that your efforts in
spearheading over the years the annual SEC Small Business
Forum, your participation within the Division of Corporations
to see to it that the mandate for this committee was in fact
made and held, and whatever the behind-the-scenes efforts
that you expended that have resulted in our efforts coming
forward.

I personally and my clients and the folks that were
part of the microcap universe that 1 talk to would like to
thank you very much. And clearly, as a commitment to public
service, this should remain an enduring and serious
achievement for your career.

So, thank you.

MR. BELLER: Drew, thanks very much.

MR. WANDER: Any other comments, questions?

(No response.)

MR. WANDER: All right. Why don"t we begin with
Part 11, which is Scaling Securities Regulation for smaller
Public Companies. This is our recommendation. We tried to

number these because 1 find it easier to refer to a number.

15
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It"s on page 12, and it"s Recommendation 11, which
corresponds to the part of the materials. P. is for 1°d say
Primary Recommendation, and it"s the first recommendation.

Any comments? Gerry, let"s hold yours for -- if
there are any comments on essentially that recommendation or
the -- anything else in Part Il of the draft final report?
I*m sorry. Alex?

MR. DAVERN: Yeah, 1| had one observation and a
question perhaps for clarification. On page 26 of the
February 14th, I don"t know if the numbering has changed.

MR. WANDER: That"s Part I11.

MR. DAVERN: Part 11, I thought. No?

MR. WANDER: Part 111 starts at page 19.

MR. DAVERN: Oh, excuse me. [I1*11 withdraw my
observation.

MR. WANDER: Gerry? Oh, Bob?

MR. ROBOTTI: Bob Robotti. On page 16 we do talk
about why we did focus in on market capitalization and not
public float. And we do specifically identify the issue of
definitional problems, and then we also make reference in
brackets it says in the second paragraph, fourth line down,
it says, "(including affiliates)."” It seemed maybe we should
expand on that, because | guess that"s one of my concerns.
An affiliate would include, you know, a shareholder who had

over 10 percent of the stock who may be an unaffiliate in

16
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terms of access to the board, control, all of those issues.
So he"s really an independent shareholder who really doesn"t
have any additional input to the process. So, that was one
of the thoughts that 1 had why market capitalization makes
sense. So that was just -- do we want to expand on that, or
is that fine? Affiliates or not.

MR. WANDER: 1"m going to find it very hard to try
and pay attention and take notes, so if someone would take
notes on that, 1 think that"s a comment that we can easily
include, Bob.

I guess the next thing is there has been an added
paragraph, which I have not seen until just now, to the
actual recommendation, and we"re passing it out. Why don"t I
give everybody an opportunity to read it, and then we can
discuss it.

MR. LAPORTE: The paragraph that Herb is talking
about is the last paragraph on the new page 12, which is
being circulated to the members of the committee (Attachment
C). You might give some of those copies to members of the
audience if they"re interested in looking at them.

MR. THYEN: Gerry, perhaps you can give us an
understanding of why the change.

MR. LAPORTE: Yeah, sure. | don"t regard this as a
substantive change. The only reason -- actually, this is

something that 1 had e-mailed to Jim and Herb over the
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weekend, but I think we had a disconnect in terms of our
communications. And I know as a non-member of the committee,
I"m not entitled to suggest changes, but if -- I"m hoping
that one or more of the members here will agree with this
change and suggest it.

But the only reason for this is in drafting it, we
tried where individual members had dissented from votes to
indicate that in the final report. And I was in charge of
drafting this section, and | just remembered over the weekend
that | had forgotten to note Kurt"s abstention from the vote
on this. And when I tried to insert it back in, 1 couldn®t
figure out how to insert it without taking some of the text
that appears after the recommendation and iInserting it into
the recommendation itself. So it really just repeats what --
it puts into the recommendation material that appears in the
report in the next paragraph as an explanation of the
recommendation.

But I thought it was only fair, because 1 thought
that Kurt®s abstention mainly went to the 1 percent and the 6
percent numbers that we had voted upon, and those didn"t
actually appear in the recommendation itself as It was
circulated to the members of the committee.

MR. THYEN: Perhaps, Gerry, for the benefit of
those listening, maybe since we didn"t -- since they don"t

have this, maybe you want to read the wording?
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MR. LAPORTE: Okay. Yeah. The suggested paragraph
would appear on page 12 of the draft, which for those of you
who are listening by webcast, this draft is available on the
internet website of the SEC on the web page of the Advisory
Committee under the meeting materials for today.

On page 12 of the draft, you see a recommendation
called Recommendation Roman Numeral 11 dot P dot 1. And
after the boldface text, I would suggest that a new paragraph
in boldface text be added, which reads as follows:

Craft specific scaled or proportional regulation

for companies under the system if they qualify as
[quote] "microcap companies' [close quote] because

their equity market capitalization places them in

the lowest 1 percent of total U.S. equity market
capitalization or as [quote] "small cap companies"
[close quote] because their equity market capitalization
places them in the next lowest 1 percent to 5 percent of
total U.S. equity market capitalization [comma], with
the result that all companies comprising the lowest 6
percent would be considered for scaled or proportional
regulation.

And then there would be a footnote added at that
point which would become footnote 25, and it would say "Mr.
Schacht abstained from voting on this recommendation."

MR. WANDER: Before we go any further, 1"ve been

19
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told that those listening can hear our committee members who
we can"t hear.

MR. LAPORTE: Yeah. 1 just got a report that we
have several members who are trying to call in, but for some
reason, the telephone line is not working. So, Kevin O"Neill
is trying to -- 1"m sorry. |Is that the right question?

MR. WANDER: Well, evidently, those listening in
who are not committee members can hear our committee members
talking.

MR. BROUNSTEIN: The ones that are on the -- that
are called in?

MR. WANDER: Yes.

MR. LAPORTE: Oh, okay. Well, I don"t -- okay.
That"s not good.

(Laughter.)

MR. LAPORTE: But I don"t know where Kevin -- Kevin
has gone to fix the telephone problem. 1"m hoping this is
part of the telephone problem. 1 can -- is Tony Barone here?

MR. BROUNSTEIN: He left also I think --

MR. LAPORTE: Okay. Mark, do you think you could
go and see if you could find Tony and Kevin, who are trying
to solve the technical problems? Thank you.

MR. BROUNSTEIN: Anyone who"s calling in, maybe you
want to go on mute.

MR. WANDER: Yeah. 1 think that"s probably a good

20
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idea. Those committee members probably should go on mute
until we fix the problem. And then we"ll get any of your
comments on whatever we"ve done. And we appreciate you being
on the phone, and we appreciate your patience.

Is there any further discussion on this suggested
language addition and the footnote? 1 do know we probably
ought to, if we keep it, add to the footnote, that otherwise
it was a unanimous vote in favor of the recommendation.

MR. LAPORTE: Did you —-- if we did that for this
footnote, should we do it for all the other footnotes where
people have indicated that they dissented from a particular -

MR. WANDER: Yeah, I think so.

MR. LAPORTE: Okay.

MR. WANDER: I think so. Drew?

MR. CONNOLLY: Herb, 1°d like to move that this
language be adopted as Jerry has indicated. 1 think that he

needs that to happen that way from a member of the committee.

The other comment 1 have is that -- and I don"t know that
it"s substantive -- on the original draft, we have a footnote
28, which talks about -- which just references Regulation S-B

can be found at 17 Code of Federal Regulations 228.
That seems not to have made the second cut. Is
there a reason that that footnote is deleted?

MR. LAPORTE: No. It"s because i1t appears on page

21
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13 in the new draft, which you don"t have.

MR. CONNOLLY: Okay. That solves that problem.

MR. WANDER: All right. Is there a second?

MR. DENNIS: Second.

MR. WANDER: Any further discussion?

(No response.)

MR. WANDER: All in favor, aye.

(Chorus of ayes.)

MR. WANDER: Any abstentions or dissents?

(No response.)

MR. WANDER: Okay. That"s done. Anything else on
Part 117

MR. DAVERN: Yeah, Herb. 1 actually found -- the
original comment I was referring to is on page 15 on the
reformatted document, and | was on 26 in the original. In
the first paragraph towards the end, we just make the comment
about companies would be able to determine whether they
qualify for microcap, small cap treatments compared to market
capitalization on their determination date, presumably the
last day of their fiscal year with the ranges published.

I just wondered -- was concerned if people might
interpret that as being you have to wait until the last day
of your fiscal year to know which category you fall in, and
was going to suggest that we add some language to indicate

that that would be used for your next fiscal year, so there
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wouldn®t be confusion on that point.

MR. WANDER: That sounds eminently sound to me, so
why don"t we do that? Okay.

MR. DAVERN: Thank you.

MR. WANDER: Kurt?

MR. SCHACHT: One other question.

MR. WANDER: Sure.

MR. SCHACHT: |If you look at page 16, we go to some
length --

(Interruption to proceedings.)

PARTICIPANT: We can"t hear you.

MR. SCHACHT: All right. This is Kurt Schacht. A
quick question on the wording on page 16, we go to some
length there to describe that we want to keep this metric
simple and want to sort of limit it to market cap, but the
very First scaling that we do, we get into the complexity of
adding a revenue base to several of the aspects of the
Section 404 scaling. And I"m just curious as to why we talk
about keeping it simple and then turn right around in the
first exercise we sort of add a level of complexity to it.

MR. WANDER: 1711 try and answer that. We did try
and keep it as simple as possible. However, our subcommittee
dealing with 404 found that they couldn®"t get an agreement
among the committee members if they didn"t add the extra

metric.
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And rather than have in effect almost a split
subcommittee on that issue, they reached a consensus of the
whole committee that if by establishing, for example, the
smaller public company group at $250 million revenue test,
which we again kept simple, we could have done any number of
other metrics, that they could get agreement, so that -- it
is a deviation, but that®s the only way we could get a
consensus recommendation from that subcommittee. Now if
anybody has any different explanation, please feel free to
give one.

Dick, welcome. You"re sitting right over there.
Dick Jaffee has just joined us.

IT not, let"s move on to Part 1ll, Internal Control
Over Financial Reporting, and why don"t we start going around
the room this way clockwise with comments and suggestions.
And, Jim, did you have any? It starts on page 19.

FEMALE VOICE: Alex?

MR. DAVERN: No, no comments.

OPERATOR: Hello?

MR. WANDER: Janet?

OPERATOR: Hello?

Excuse me. This is the AT&T conference operator.
Is anyone on this line?

MR. WANDER: Janet, we can"t really hear you so --

FEMALE VOICE: It"s not Janet, it"s the operator.
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It"s the AT&T operator.

OPERATOR: Hello? Hello, sir?

MR. WANDER: Yes.

OPERATOR: Okay. 1 have some individuals who are
on this conference call. They can"t hear you and they"re
trying to ask you a question, but they®"re not hearing you or
you"re not hearing them. So I"m going to connect you back to
the conference call again so that you can see if you can hear
them, okay? Sir?

MR. WANDER: Can I make a suggestion? Why don"t we
take a ten minute break and see iIf we can bring this into
focus. It"s now 20 till -- let"s start back again at 10
till. 1 apologize for this, but let"s try and fix it so we
have a full complement of our committee present.

(A brief recess was taken.)

MR. WANDER: Call the meeting back to order. 1
thank everybody for their patience and apologize for the
technical difficulties we"ve had. But now let me do another
roll call for our committee members who are on the phone.

Steve Bochner?

MR. BOCHNER: Yes, I'm here, Herb.

MR. WANDER: Thank you very much. Have you been
here for the whole meeting, Steve?

MR. BOCHNER: Yes, 1 have.

MR. WANDER: Okay. And next Janet Dolan.
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MS. DOLAN: Yes, I™m here.

MR. WANDER: And Debbie? Now Debbie Lambert is not
here.

Is there anyone else on the phone?

(No response.)

MR. WANDER: Well, my apologies go out to both
Steve and Janet and we are now up to part three starting our
internal control over financial reporting, and I thought --

MS. DOLAN: Herb?

MR. WANDER: Yes?

MS. DOLAN: Herb, I wanted to comment in answer to
the question on why we chose a revenue filter as well. 1
thought you answered it well. | would just like to add that
while getting as much of a consensus in our committee as —-
subcommittee as possible was a factor, for us the biggest
factor was recognizing the wide breadth of complexity there
is between a company that"s just at a 100 million in revenue
and market cap and one that"s still within the small cap but
much bigger. And we just felt there was a level of
complexity somewhere in the middle there where internal
control audit was more justified than for the smaller.

So that"s why we went with a revenue as well. So,
I mean, we had a logic to our reason of adding a revenue
filter in addition to wanting to get as broad a consensus in

our subcommittee as possible.
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MR. WANDER: Okay. Thank you for adding that which
is absolutely true. Now we"re going to go around the room
for comments on our part three dealing with internal
controls, and I had moved 1 guess to Alex. Did you have any
comments?

MR. DAVERN: Can you come back, Herb. 1°"m just
trying to find where it is in the new draft page number.

MR. WANDER: Sure.

Jack, Richie, Rusty?

MR. CLOUTIER: 1 would like to --

MR. DAVERN: Sure.

MR. CLOUTIER: -- only call one thing that 1 think is
very important in these hearing®"s attention and that is on
page 28, the disproportionate impact, and 1 thought it was
very interesting that a study done by the Big Four pointed
out that the cost is still -- will equal at least $900,000.
And if you"re looking at a firm that we"re talking about, a
firm of $125 million In market cap and, you know, they make a
normal return of 8 percent, you"re talking about at least 10
percent of their net profit being spent on this.

So I just wanted to continue to point out the huge
costs in comparison to the very larger firms which is as
we"ve talked about before almost minuscule the cost of
Sarbanes 404. So the need for this movement in this area to

do away with some of this for the smaller companies 1 thought
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it was stated very well. But I just wanted to repoint it out
for the record.

MR. WANDER: Thank you very much.

Drew?

MR. CONNOLLY: Herb, 1 don"t have any substantive
disagreement. In fact, I"m delighted in the overall series
of recommendations.

I am hopefully just concerned that perhaps we can
put a little bit of narrative language in this, a little
stronger narrative language in this section that talks about
-- as you well know this is the most controversial part of
our work I believe and, you know, commentators large and
small, ranging from the U.S. Chamber Commerce, the AFL-CIO,
and laterally former Chairman Levitt who chose not to use
the comment letter forum but rather the Wall Street Journal
to attack this work, have weighed in somehow that this is
irresponsible to public and investor confidence for us to
make these recommendations.

So perhaps a little bit stronger front end language
indicating how this -- so 1"m vague with the recommendation,
but I would like to perhaps to talk to you or Jim about that
off line.

MR. WANDER: All right. Thank you.

Kurt?

MR. SCHACHT: Thank you. Is that better?
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MR. WANDER: Yes, thanks.

MR. SCHACHT: Just a couple of quick comments on
section three. [1"ve given my dissent. 1"m not going to
repeat myself and you"ve seen the letter that Drew has
mentioned this morning sort of referring to the big five
letter that went to the SEC and to the PCAOB about the
exemptive approach here.

And so I"m going to add my small and annoying vote
of -- or voice of one here this morning, just on one, one
minor point, and that is this: That in terms of the
alternative to exemption, which we"ve discussed as better
implementation, 1 think there®s lots of confusion out there
about what is meant by better implementation. And It"s been
discussed in the context of Sarbanes-Oxley light or AS2 light
or a whole new standard, an ASX standard. There"s lots of
ways that we can go about better implementation of Section
404 and 1 would think that we should be clearer in our
recommendation that there is some flexibility as to what
better implementation means because I think we“ve limited to
an ASX approach which is a lesser audit of design and
implementation, and | don"t think that that®"s what our
subcommittee suggested. 1 think we left open whether or not
implementation demands a redefined AS2, a new ASX, or simply
more direction, specific direction to small companies and

managers and auditors on tailor making and right sizing
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Sarbanes-0Oxley.

MR. WANDER: 1 think that"s a good point.

Mark?

MR. JENSEN: Okay. Well, this will be fun. 1It"s a
democracy so --

One of the points of view that -- and 1"m not even
quite sure how to start all this -- but over the course of
the last month while this document has been out we"ve had a
number of internal conversations as well as a number of
conversations with various iInvestor groups and a number of --
a number of people just relative to the recommendations in
the report. And 1 guess at this point I"m going to -- 1711
summarize it very quickly by saying 1 will be submitting a
letter this week that is going to on the first three
recommendations of the 404 Report will be a dissenting view
on it.

And let me very quickly give you the rationale for
it. First of all, and I think you all know this, that 1 am
extremely concerned about the cost of 404 compliance in
smaller companies, and speaking for my firm 1 want to make
sure that we make that point as well, that as a firm we"re
also concerned about the cost of 404 to smaller companies.

Having said that, you know, it"s our view that the
system requires the users of financial statements and

providers of financial statements need to be aligned as to
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what one side can reasonably provide and what the other side
can reasonably expect to receive. In the current debate, the
balance on 404 is what seems to be out of sync and what is
causing a tremendous amount of debate. Companies believe the
imbalance right now is on their side, and our view is that
simply eliminating the requirement for 404 simply -- the
investors are going to see that what it does is tip the
imbalance back on them.

The big -- the large accounting firms, larger
accounting firms, have also indicated an opposition to a
quote, 404 light approach under the view that multiple
standards are difficult to maintain and investors are going
to be confused as to what those different approaches might
be.

So specifically the point that our letter will put
out there is that we would oppose permanent exemptions as
currently contemplated and also a 404 light approach, but
would instead urge the adoption of an additional deferral of
time until -- and unless and until more tools, more guidance
can be made available and there"s more implementation
experience obtained and that all of that information be
brought before the SEC before a final decision on internal
control reporting by smaller companies is eliminated.

Basically if you look at the recommendations the

way they"re currently drafted it would basically just -- you
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could almost just insert the word deferral instead of using
the word exemption. But -- and I think that also one of the
concerns | think we all have is whether the exemptive
authority around these deferrals really does -- the SEC
really can defer or can exempt these companies from 404 this
approach we think would allow smaller companies more time to
get it right, would allow all of the user groups to come
together on it.

So I guess that"s the best I can put it.

MR. WANDER: Before we move on | thought if there"s
any questions for Mark, and 1 know John is going to make a
somewhat similar statement so --

Would you like to make your statement now and then
we could have some discussion if people want to or we can
hopefully wait until we have all our public comments and then
come back in this room and make a final decision.

MR. VEIHMEYER: Sure. Herb, this is John B.
Veihmeyer. Just to echo somewhat of what Mark covered. In
terms of 1 think as you recall at our last meeting with
respect to recommendation number three in the 404 section, |1
dissented at the time and 1 won"t rehash all of my rationale.
I think that®"s in the record before in terms of my concerns
with respect to an ASX that only focuses on design and
implementation controls and not the operating effectiveness

which 1 think is the thing that investors are most concerned
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about at this point is not whether the system is well designed
but whether in fact it"s operating effectively.

So for that reason combined with I think the
inherent misunderstanding that will be created by having two
different auditor®"s reports on systems of internal controls,
with varying and 1 think likely to be misunderstood levels of
understanding around what work the auditor performed to
produce that report, 1 think summarizes my concern with
respect to recommendation number three. And again 1 wont® go
into that in any more detail unless there"s any questions.

With respect to recommendations one and two, again
as we talked about I think I expressed at our previous
meeting while I believe -- well, | believe that ultimately,
and 1 think I stated this in our last meeting, that 404 will
be judged as a very positive development for investors and
the users of financial statements. But in light of the
recommendations we were dealing with at the time my
preference was certainly exemption over some of the other
alternatives included, and I think I indicated at that point
I wasn"t prepared to object to it but clearly had some
concerns about an exemptive approach.

I think since that time in looking at whether or
not there might be a better approach than the one currently
outlined in the draft recommendations -- because | think --

you know, to Mark®"s point I think none of us are oblivious
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and my comments at the last meeting 1 think were pretty clear
in terms of there are clearly issues that have resulted from
a cost/benefit standpoint as you look at the first year
implementation of 404, particularly as it relates to smaller
companies, and none of us are oblivious to that. My concern
is making drastic changes based on the first year of
implementation. 1 know there®s a lot of debate and
questioning around whether or not the costs, the audit costs
and the costs the company incurs will come down dramatically
in years two and three, and as we talked about at the last
meeting we"ll all know the answer to that sooner than later.

Rusty, 1 would just point out to your comment 1
think the 900,000 that you referred to in the study that the
CPA firms did was really a study of those companies that have
implemented 404. So it was by definition focused on the
larger companies, and 1 think while your point is well taken
and 1 understand the disproportionate share, | just wanted to
clarify that 1 don"t think that study indicated that for the
smallest companies that we may be talking about here it cost
them 900,000. But that doesn"t alter 1 think your basic
point of there®s clearly a disproportionate impact on the
smaller companies.

But to the -- back to the recommendations. 1 think
in looking at whether or not there is another alternative

that might ultimately accomplish a better answer for all of
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the participants in this capital market system, it appears to
me that what we need is particularly better guidance for the
issuers in terms of how management of companies, and
particularly smaller companies, would assess their system of
internal accounting controls. And then following on that 1
think the issue of how the auditors of those smaller
companies can scale a 404 internal control report to a
smaller company.

I think we are better served at this point, given
where we are in the evolution of 404, to defer implementation
of 404 for the smaller companies until someone has made a
concerted effort to really understand some of the unique
differences which 1 think are pointed out fairly effectively
in this draft report. There are unique differences in small
companies versus larger companies in terms of how the
controls operate and what the critical controls are.

But until we look at things like monitoring
controls in a smaller company, as well as a number of other
very specific points that are unique to smaller companies and
try and assess whether or not 404 is scalable for both
management and their auditors to attest to the system of
internal controls, 1 think we"re doing a disservice to leap
to a permanent exemption of those companies.

I think -- my recommendation that 1°11 be including

in the letter that 1 would attach would recommend that any
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such 1 think effort to provide better guidance should be
combined with testing of a pilot group of companies and before
it was implemented require the SEC and the PCAOB to both
indicate that they are comfortable that they have come up with
collectively an approach has been developed which is feasible
and would be effective for the smaller companies.

MR. WANDER: Thank you very much. 1 think both
Mark and John have been very forthright and 1 think there"s
sort of —- 1 think they®ve been very clear in what they would
like to see accomplished and that will be out for public
comment along with all of our other comments and we will come
back and decide on which course of action we are going to
recommend to the SEC. At the end of the day of course the
SEC will decide which course to go, but we would like to I™m
sure put our best foot forward with the best recommendation
that we can collectively do.

Is there any --

MS. DOLAN: Herb, this is --

MR. WANDER: Yes, Janet. 1 was just going to ask
are there any questions.

MS. DOLAN: Well, when you®re on the phone i1t"s
hard to know when we should interrupt.

1"d like to make a comment both in response to the
-- to Kurt and the other speakers. It"s so hard to keep

track here.
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I think we all agree there is a problem. The
question is how early iIn the system can we Fix that problem
most effectively. And one way would be, and I think you
started -- we started that effort on page 25 by pointing out
how effective strong comments from the SEC chairman at that
time, Chairman Williams, was to help lay the appropriate
landscape for how to implement the Foreign Corrupt Practices
Act, and 1 think we are doing a disservice in our committee
by not doing the same thing for Chairman Cox by making some
suggestions.

And 1 think we should add to that section saying it
would help everybody -- large, medium and small companies --
if the SEC and/or the combination of the PCAOB would be much
more direct in terms of what is expected for implementation
of 404. We"re all here trying to figure out how to fix it at
the back end whereas if they would be more clear at the front
end.

For instance, and 1 think Kurt hit on a very good
point, if the SEC would say, look, we fully expect that the
404 audit should be developed by the audit committee
management and the external auditor and it ought to be
tailor made to the company, and the most important controls
should be those controls that have the specific impact on the
risk of that particular company and every effort should be

made to get away from this proscriptive, one size fits all
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approach.

But we"ve spent several months here trying to get
from everyone who"s testified tell us how we can through our
efforts right size this for companies and no one has been
able to do it yet. So | hear what people say about let"s
just defer, defer, defer, but deferring often means it"s just
the status quo, and we actually we"re recommending some
additional governance requirements of micro and small
companies that aren”t required of them now that we think
actually would enhance investor protection.

So we all see what happens when you end up
recommending deferral and that is it just goes to the back
burner and you never get done what it is you really think
needs to get done. You just keep pushing out deadlines. So
I think we"ll be debating in April whether it"s defer, exempt
or as we would say add greater complexity to the governance
requirements as companies get bigger and can afford to take
iton. 1It"s all in how you -- in the nomenclature you use.

But everyone 1 think is saying the same thing. The
more that the SEC could do right now to absolutely paint the
picture of what is really expected of companies would save
everybody a lot of time and effort trying to keep aiming at a
moving target. We don"t have a clear target for people to
understand what"s required of them and therefore we know

we"ve gone to the, you know, to what we have which is let"s
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use COSO and try to shoehorn everybody into a very complex,
internal control environment that probably doesn®"t suit most
of the companies.

MR. WANDER: Drew?

MS. DOLAN: So my recommendation is that we beef up
on 25 and we actually give an outline to the SEC of the kind
of language they could use to help everybody by shaping
what"s really required and help them do what Commissioner
Williams did previously, which is actually set the tone that
helped everybody get out of the initial effort of over
auditing, trying to figure out what the standard was for them.

MR. WANDER: Okay, thank you, Janet. We"ll do
that. 1"m going to call on Drew and then Dick.

MR. CONNOLLY: Thank you, Herb.

The old phrase beware of what you ask for you might
get it comes to mind. As | recall I was the first -- you may
recall 1 was the first to move the bylaws at our first
meeting because | had read the bylaws and they made provision
for minority reports. Coming into this committee | was
absolutely convinced that 1 was going to be a minority
report. The micro cap companies that are my clients, and the
folks that I represent at the CEO Council, and the people
that my company helped finance were absolutely going to end
up In the minority.

1"ve come to be incredibly favorably surprised that
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to get to this draft level we were in the majority we
thought. My concern is really threefold.

We have just heard from representatives of Deloitte
and KPMG who 1 was flabbergasted at our last meeting to
believe were in some level of accord to the exemptive
approach, and subsequently both in the public press and in
the business press and in the halls of influence the drum
beat has gotten stronger somehow that this is not good public
policy. The words have come forward that leave a dark
implication that perhaps the SEC is not authorized to make
these deliberative changes and the inference being the
implication being that Congress and the will of Congress is
somehow being thwarted and may in fact be called upon to stop
this egregious abuse of process.

I know that we in the micro cap community have
nowhere near the political influence as some on 1 guess the
other side of this argument do, and my concern is that the
time remaining before this report gets submitted may require
those of us who take the position that this draft is good
public policy may not have enough time to organize the
political effort and the public policy and the public
relations effort 1 think that externally is going to need to
be mounted on the commissioners to be forceful in recognizing
that investors are in fact protected by having returns on

their investment and the clearly disproportionate costs of
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these 404 as constituted are depriving those investors of
those returns.

I don"t dispute for a moment the good faith which both
Mark and John have presented and 1 presume will well
articulate in the letters they"ll submit. |1 can only hope
that this was not as a result of a year end partners”
meeting.

You know, there are the payers and then there are
the billers, and unfortunately 1 guess my side in terms of
404 are the payers and we can"t pay anymore. So my hope is
that we don"t defer. The deferral that brought us to 2007
for the non-accelerateds was certainly helpful. 1"m sure we
would have probably seen some business failures otherwise.
But I stand behind the draft as written and 1"m hopeful that
the debate is a good one, but 1°d also recall that the
institutional investors, and the people who came before us,
and the people who submitted comment letters who are either
pension fund investors, public institutional investors, | was
able to simply ask one question and that is relative to the
companies that we"re talking about, the micro caps and the
smaller public companies, with almost all, no exception,
certainly none of those institutional investors by charter or
by willingness were making investments in pink sheet
companies, bulletin board companies and to a much, you know,

to a greater degree small caps.
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So while 1 am concerned about, you know,
transparency, 1'm also mindful of those folks who are not
participants at this lower tier, and 1 also know that the
little micro caps are literally trying to grow themselves by
revenue and by profits into a place where they can be fully
required to be 404 compliant. There®"s no disincentive by not
strangling at the beginning to be able to further regulate
later.

Given the international loss -- | saw a statistic,
I"m not clear where, that takes us back to 2005 where 90
percent of early stage capital is now being raised in London
and Luxembourg, whereas the reverse of that were true ten
years ago.

So my hope is that we consider U.S.
competitiveness, the manufacturing sectors of this country,
and job creation as being equally as important as defined,
you know, Ffinancial accounting standards. No one here is
supporting anything other than transparency and the anti-
fraud provisions that are peppered throughout the law will 1
hope address any of those other concerns. Thank you.

MR. WANDER: Thanks, Drew.

Dick?

MR. JAFFEE: 1Is that working now? You know, |
thought when I was going to make my few little comments that

they weren®t going to be very profound but now they"ll have to
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be.
You know, when you step back from the whole process that we"ve
been at for the last 12 months and you read this draft, really
this is the guts of something that is really substantive, this
change. The rest of it, they’re all important but they“re all
sort of, from my perspective anyway, sort of eating at the
edges of things. This thing gets to the heart of something.
There®s no question in my mind and Mark and John
have articulated that point, that if our recommendation were
accepted there would be some ambiguity, there might be some
situations in which some internal controls would be less
stringent or articulated or transparent than they would be if
we continue to go the full boat. But on the other side of
the ledger it seems to me that there is such an overwhelming
body of evidence that we"ve sat through 12 and 13 months to
listen to.
Now John questioned this 900,000 figure. 1 thought
that was a wonderful figure because that"s the figure that
our CFO told me was the incremental cost for compliance with
404. And then the question is, well, will it be less in
years two, three or four. Nobody knows because certainly
some large part of the $900,000 we were preparing to pay in
addition to the audit fee was for documentation, for hiring
of internal auditors, for all of this checkers checking the

checkers, okay.
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But I really question, John, your, you know,
questioning this number. This number to me is a very valid
number. The only number I question -- I wish we were making
8 percent, Rusty. We"re not making 8 percent on $200 million
worth of sales. We"re making about 5 percent, and so this

number gets to be a bigger percentage on profits.

MR. CLOUTIER: 1 didn"t want anybody to --
MR. JAFFEE: Thank you. 1 wish we had 8 percent
margins. 1 harken back to what Jim said a couple of

meetings ago where he took us through chapter and verse on what
it takes to be competitive in the world environment today and
how material costs are pretty much the same country to
country and the difference is the burden, is the overhead.
And if this 404 were the only increased regulation and costly
regulation American small business has faced in the last five
years it would be wonderful. We have all been faced with an
increased amount of regulation in every area. Rusty"s
business, in the banking business -- 1"m on a bank board.
It"s unbelievable — the Patriot Act, the anti-money laundering
act, it goes on and on. In health and safety we"ve got more
and more.

So to say that, oh, the costs are going to get
better or there is going to be some ambiguity because we
don®t have clear guidance and we"ll wait for the clear

guidance is for me to turn your back on (a) capital formation
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has been hurt, (b) shareholders are paying the bill as your
point in big numbers. Job creation has been lessened. We"re
getting less competitive and probably the biggest single
problem that 1 have is that when we were in a full 404
compliance mode we couldn®"t get any work done. Everybody in
the place was in the 404 business. Now fortunately we"ve
gotten two deferrals in a row and everybody has gone back to
work.

I fear that if we now say we"ve got to comply with
404 and the old way everybody will go back into the 404
business. So, you know, I respect Mark you and John, but
1"ve got to tell you from the point of view of the company I
really support this recommendation and I hope that it will be
accepted.

MR. WANDER: Yes Rusty.

MR. CLOUTIER: Thank you very much. First of all, on
the question of the $900,000, that is what the Big Four said.
Now, if you disagree with your own firms, that’s o.k. 1 don"t
have a problem with that. Maybe they were incorrect when they
did that. But you know, I think this comes down to something
very simple. And I would certainly hope that the Big Four,
one of which did represent me until this year, would be
honest enough to admit to the SEC how many firms they have
dropped that we are discussing today.

So | certainly hope that you all would put that in
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your report of the number of firms under $700 million that
you no longer represent, that you have walked away from under
the full employment act of the accounting firms in the year
2004, known as Sarbanes-Oxley.

The second thing 1 wish you would submit with your
comments, so that we have a clear understanding where you are
coming from is to be sure that you fill out an equal chart on
page eight that deals with market capitalization. | would be
very interested to know the amount of fees generated from the
various market capitalization companies that you deal with.

You know, we no longer have any real SEC antitrust
division enforcing any rules on antitrust in this country.
Exxon-Mobil, Chevron, the Big Five, basically testified
before Congress recently, and made it very clear that they
are in control. Wal-Mart controls the retail business.
Archer Midland Daniels controls the farm business. The Big
Four control the accounting business.

And to ask for a deferral of fees to keep running
up our costs in small companies, | think takes -- to be
honest with you -- a lot of interesting comments. And to say
that, well, there will be a differential of financial
statements, let me be very honest.

I"m in the banking business, okay? We know how the
game is played. |1 want to see the partners strong enough to

hold CitiCorp responsible for the various law violations they
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had last year. 1 want to see the comments in the statement
concerning the involvement in Enron and WorldCom, when they
pled guilty and paid all of those fees.

So, to come here and say, well, there might be two
different standards in America, there®s already two different
standards. We face it every day in the banking industry.

You know, Dick covered very well all the
regulations we"re covered with. And if you would like to
talk about the different standards, 1 would be glad to take
hours to discuss that.

But the fact of the matter is, they get the gain.
The reason this law was passed was WorldCom and Enron, having
to deal with those two companies, that were engaged with
Chase and CitiGroup, that have already paid huge, billion-
dollars in fines. They are walking away basically not paying
anything for Sarbanes 404 and me and Dick are out there
trying to make a living and having to pay all these fees.

So, I certainly would appreciate the generosity of
the Big Four to submit to this Commission, how many firms
they have cut the costs on, to try to keep their business,
rather than raising fees on the small firms under 404, and
forcing them to go to other firms.

I have been with a firm for 21 years. | am no
longer with Deloitte & Touche. 1 am with a new firm called

Porter Keadle Moore, out of Atlanta, due to this fact. And 1
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faced with the same thing.

So, when you talk about deferral, I certainly would
wish that the Big Four would submit what they are going to do

during this deferral period to hold down the costs. And so I
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would be interested in that also being submitted with your
letter stating that you think it"s a real problem.

IT you would do that, it would help me a great
deal. Plus, help me understand what part of your money you
divide out of what market capitalization, would very much
help me in my decision-making process.

Thank you very much.

MR. WANDER: Did I see -- Leroy, did you have a
comment?

MR. DENNIS: 1711 try to be brief, since | can"t
talk very much.

I support the recommendations that are by this
committee and Rusty®"s comment. | think what the
representative from Crowe Chizek said, as far as the
auditor concentration and those kinds of issues, that until
companies realize that there are other options out there,
that we are going to be stuck with some pricing issues.

What I wanted to say is that I am hearing the
comments versus -- of deferral versus exemption, and | think

the recommendations as drafted say that unless and until a
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framework for assessing internal control of financial
reporting for microcap companies is developed, to me there is
not a lot of difference there other than maybe a timeline,
and what I like about the word "exemption' in this
recommendation is that it puts the burden on the regulators
to develop a standard.

I don"t believe AS 2 works very well for the
microcap companies, and | do think there is some benefit to
some of the things in there, and 1 think some of those
recommendations are in what Jan and her subcommittee put
together.

The other comment 1 would make is we have heard a
lot from management, and we heard a lot from investor groups,

but as Drew has pointed out, we heard from investor groups

over a billion dollars, that invest in companies over a billion

dollars, because that’s their definition of small cap.

I would hope that as these recommendations get
published for comment, that we hear from investors in
companies that are microcap investors, and that we hear from
people that are investors in small cap companies that are
under $250 million in revenues. 1 don"t think we have heard
a lot from those investors. | think we are estimating or
making educated guesses as to what those investors are going
to say, but 1 would like to hear specifically from them.

I also want to point out that there is nothing in
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here that says that management, audit committees and boards,
based on all the facts, could elect to adopt full 404. 1
have been involved as recently as last week with an audit
committee chair that said, we are going to do it. We think
it"s in the best interest for us, and we are concerned about
D&0 insurance, and we are concerned about our own protection,
and because of that, we are going to do it.

And to me that"s the American economy as -- if
someone says the cost is worth the benefit, then they do it.

But I think the thing we are still missing here is
those investors that are under a billion dollars, and that
people iInvest in those companies, because 1 don"t think we
have heard a lot from them yet.

I sure hope that in the comment period those people
identify themselves, and we look at what kind of -- what they
want.

That"s all 1 have. Thanks.

MR. WANDER: Thank you, Leroy. Dan, did you have
any comment?

MR. GOELZER: Thank you, Herb. Just some brief
comments, if I could.

First, I would like to say how much I appreciate
the committee and the SEC letting me be an observer to this
Advisory Group®s work, and specifically to the work of the 404

Subcommittee. 1 suppose | was asked to participate in the
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404 Subcommittee to bring the perspective of the PCAOB to the
subcommittee®s deliberations.

I have to say for myself, I think I have learned
far more than 1 have contributed. It has been a very
valuable experience in terms of gaining some insight into
what®"s working and what isn®t working, in terms of auditing
of internal controls.

I can assure you that 1 have brought everything
that I have heard back to the other board members and staff,
and indeed I think some of it has already been reflected in
the statement that we put out on November 30th.

In terms of the recommendations or the proposed
recommendations of the Advisory Committee, of course, the
PCAOB hasn"t taken any position on whether there should be
exemptions from 404 reporting or from auditor involvement
with respect to management assessments, or whether there
should be an alternative standard. |1 think it is unlikely
that we would take a position on those things. Those are
more policy issues for the SEC to resolve. Our job is to
adopt and implement an effective auditing standard, an
effective and efficient auditing standard for whatever level
of companies the SEC and the Congress say should be filing
these reports, and we will continue working to do that.

With respect to the possibility of an ASX, that is

an alternative standard that would report -- have the auditor

51



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

reporting on the design and implementation of controls,
rather than on their operating effectiveness, 1 think we have
said informally that we think such a standard could be
developed. It has roots in the existing attestation
literature. Again, whether it is desirable or not from a
policy standpoint, 1 think is a little bit out of our
bailiwick.

I would like to comment briefly, personally -- as
all these remarks are personal. But 1 think one of the
valuable things that this part of the report does, and is
probably not controversial with the members of the Advisory
Group, is to shine more of a spotlight on the differential
between the guidance that’s available for management, in terms
of implementing and assessing internal controls, versus the
guidance that is available for auditors and auditing internal
controls. |1 certainly think one of the difficulties that we
have had, at least in the first year of internal control
reporting, is that Auditing Standard Number 2 became kind of
de facto guidance for management, because of the absence of
other kinds of guidance for managements as to how they should
perform their assessment, if and when the requirements are
extended to smaller companies, | think that problem is going
to be exacerbated, unless that gap in guidance is filled in.

COSO is certainly trying to do some work in

that area, but 1 think there may be a long way to go before
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we have the kind of guidance available to company managements
that serve us as the predicate that smaller companies need
for Auditing Standard Number 2, or any other kind of auditor
involvement with their internal controls.

Finally, just the last point 1 would make is that
our Acting Chairman, Bill Gradison, said last week that
making internal control auditing both efficient and effective
was the top policy issue facing the PCAOB in 2006. 1 think
that is certainly very much true.

At the end of this section of the Advisory Group®s
report, there is a list of guidance and implementation issues
that the committee would recommend that the Board and the SEC
continue to address and emphasize. 1 think those things,
along with some other ideas, are likely to be part of the
agenda for the roundtable on May 10th that the SEC and the
PCAOB are going to have on internal control auditing.

Thank you.

MR. WANDER: Thanks very much, Dan. And we
certainly have not only enjoyed having you participate with
us, but we have learned quite a bit from you. So, we too are
the beneficiaries of the relationship.

Pat, do you have any comments?

(Indicates no.)

MR. WANDER: Bob?

(Indicates no.)
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MR. WANDER: Well, we have gone around the room.
What I would like to do is just -- 1 think move on to our
next -- Alex? 1"m sorry.

MR. DAVERN: 1"m sorry. 1°d like to make just a

couple of comments. 1 apologize for interjecting there, just

in response.

MR. WANDER: Sure. No, no, no.

MR. DAVERN: Two things I wanted to say. One, I
jJjust wanted to make everybody aware that the GAO -- 1 meant
to say this earlier -- is expecting to release their report
on Sarbanes-Oxley that they have been asked to commission
by -- or to complete by some senators in mid-March, around
St. Patrick®"s Day. And that should have some very useful
information, 1 think, for us all to consider. They have
taken a very serious effort at looking at costs, especially
around audit fees, the internal costs of companies and
assessing the benefits. They are a very objective, credible

organization, so I certainly look forward to their report,

and hopefully, we will all have a chance to consider that and

read it. And, if I might suggest to you, Herb, it might be

worthy of circulation to the committee members when it comes

out, to make sure everybody has a chance to see it and doesn"t

miss it.
The other comment I wanted to make, and just to

respond to Mark and John®"s comments, | wanted to just point
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out to everybody, and it is contained in the document, that
we worked very, very hard on this issue of struggling to find
an answer to 404.

We worked hard on this issue for a year. We reached
out to many, many. We looked at every possible
alternative that could be crafted, including deferral, to try
to assess the methodology that would help to improve the
situation for American companies.

Personally, obviously, the Big Four have their own
interests to deal with, but it"s personally very
disappointing to me that the Big Four has chosen to flip-flop
on this issue for the second time. My view is that, looking
at these proposals, we can no longer afford to stick our head
in the sand and hope that this point, this issue, will go
away. | think for the damage that has been done to American
competitiveness, we can further it as a committee, and 1 hope
that the committee will continue to support it, that it is
vitally important for the competitiveness of small American
business that we take action and we take action now.

And 1 think we should emphasize the urgency. 1 do
not think we should put this on the long finger. 1 do not
think we should hope it will go away in the future. We
should address the issues we were brought together to
address. We should provide the solutions to the questions we

were asked to provide solutions to, and not just try to put
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it off on somebody else down the road in the hope that it
will be resolved for us.

That"s all | had to say, Herb. Thank you.

MR. WANDER: Rick?

MR. BROUNSTEIN: 1"m Rick Brounstein. 1I™m
listening to all this. A couple of thoughts.

First -- here are my notes, here -- but, when we,
again, speaking for what we went through on the 404
Subcommittee, 1 am, first of all, fully in support of what
the recommendation is that we have out there.

And when we looked at this recommendation, we spent
a lot of time talking about transparency and getting it
right. We talked a lot about the differences of the smaller
companies and the fact that, despite the nature of the
financial audit, a lot of the things that you are trying to
pick up in a larger company through 404, you pick up in a
substantive audit on the smaller public company.

As we start to get into this discussion now, |
guess | would recommend that we really look at this universe
of companies that is in our purview, the bottom six percent.

It"s two different groups, because we have
different recommendations that we are calling, | guess,
recommendations one and two. But the smaller public
companies, if you look at our universe now on J -- of about

13,000 companies, about 1300 of those that we call smaller
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public companies.

So we are talking about 10 percent of the
companies. And that"s the ones where we are recommending
that the auditor need not be involved, but that the
management would still do a 404 assertion, and hopefully with
some better tools developed for what that means.

The other group, and 111 come back to the
transparency -- and Janet raised it earlier with the
corporate governance issues and things like that, and it
includes a lot of companies that trade on the bulletin board,
and still a black hole for me -- is what is listed on J as
almost 3700 companies that trade on the pink sheets.

And when we look at this group of smaller public
companies, | think we need to understand them in and of
themselves. And 1 have heard different descriptions as to
what trades there. There®"s some ADR, some foreign
companies that make a big amount of the dollars there, but
not the numbers. There are companies that apparently are in
that 3700 that aren"t registered with the SEC because they
don"t have enough shareholders. And kind of are out of the
purview of this committee and of the SEC.

But to my understanding, and 1 think we need to try
to find out more, is there is a lot of those companies there
that essentially are breaking the rules today. They don"t

report. If you don"t file a K or a Q or don"t file it
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timely, you don"t go away, you simply trade on the pink
sheets.

And we are sitting there having an argument on
whether or not these guys ought to do 404? Shouldn®t they
jJust have audits? Shouldn®"t they just report timely? And if
they do that, shouldn®"t they get some of the other benefits
that we are talking about, like use of an S-3, like some
exemptions to the Blue Sky rules.

So, just to wrap up, | think there is a whole issue
on the microcaps that we ought to be thinking of them and not
having one discussion here, but two very separate discussions,
and if indeed that we decide that the microcaps need something,
then it seems to me that all microcaps need it, at least all

that are subject to registration with the SEC.

MR. WANDER: Thank you, Rick. Drew?

MR. BOCHNER: Herb, it"s Steve. Can | make a
comment? Is this the right time --

MR. WANDER: Sure. Sure, Steve. Go right ahead,
Steve.

MR. BOCHNER: Okay. Thank you. Steve Bochner. In
addition to chairing the governance and disclosures
subcommittee, 1 was also asked to be on this committee to
represent the interests of the venture capital and small

business community.
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And in that capacity, 1 want to say that I strongly
support the recommendations that are reflected in the
preliminary report. 1 think the testimony we got, the oral
testimony, the written comments, overwhelmingly supported the
preliminary conclusions we have gotten in this final report
draft today.

I do think that internal controls are important,
but I think that the implementation of 404 has not been
effective. It has been a regressive tax on small businesses.
I think -- I am heartened to see that a lot of the other
aspects of Sarbanes-Oxley and SEC rules and the listing
standards have been very cost-effective, and, 1 think, have
worked and are creating a new ethic in the boardroom, and we
have highlighted many of those in our report. They include
board independence, audit committee standards, whistleblower
protection, disclosure control, CEO/CFO certifications. All
these are new. All these are working. All these are cost-
effective.

I don"t think 404 has contributed to that renewed
ethic in the boardroom. | think it has been a well
intentioned approach, but it has not succeeded. It has been
ineffective.

And 1 think we ought to keep our courage up and
keep moving forward with what I think we have overwhelmingly

heard, and that 404, as implemented today with respect to

59



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

smaller public companies, just is not cost-effective and
isn"t working for those companies. Either for the companies
or for the investors that invest in those companies.

MR. WANDER: Thank you, Steve. Drew?

MR. CONNOLLY: Herb, 1 am going to be very brief,
which will be a relief.

But I wanted to speak to Rick®"s comments very
quickly, because I am in touch regularly with Cromwell
Coulsen of the pink sheets. And there are a host of other
reasons why there are -- lots and lots of companies going
dark and in fact dropping out of the pink sheets. And a
substantial one, is in fact, the costs of -- whether it"s --
it"s not 404, but the literal costs of being in compliance
with one form or another of the regs. And so many of these
little companies, one can argue -- we have heard comments
that, well, they should never had gone public. They
shouldn®t be public, etc., etc.

The undeniable fact is that there are investors who
are in those companies who need a secondary marketplace to
have liquidity of their capital should they choose to elect
it.

So there®s always going to be a market, one form or
another, whether it"s In a souk somewhere in a back alley, or
in fact, in a fully regulated marketplace. So that folks who

have already made the decision, once to make an investment,
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are not faced with it being a lifetime commitment if they so
choose.

So there is -- and having spoken to that, I would
like to make sure that we are all aware that two weeks ago
the SEC apparently affirmed the NASD ruling, which was
derivative of, 1 believe, a proposal by Mr. Coulson, for
rulemaking, asking, and it"s now, | guess, going to become
policy, that in pink sheet and bulletin board stocks, monthly
short interest reporting will be required, just as they are
on AMEX, NASDAQ and the New York, which is another issue of
transparency .

These markets are getting more efficient. They are
getting more efficient because caring, competent folks who
are market participants are choosing to bring that level of
transparency .-

And then, finally, the comment that I would like to
make is really a data point that I am going to ask Mr. Brad
Smith, who you all saw -- 1 didn"t see this until
Sunday night when 1 got back from a quick vacation -- but
there is a hundred-and-some-odd page document that was sent
to all of us as members. 1 am going to ask him to extract
some of that and submit it as a public comment, because 1
think there is some relevance.

Even if this committee is in fact going on record

as a harmonizing, doing away with the S-B regime, and
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bringing it all under the S-K or S-X regime, Mr. Smith and his
company, SME Capital Markets, has put together an incredibly
thoughtful and well reasoned and informative comprehensive
document on the S-B regime.

And to speak to Rusty"s comments about the Big Four
and their small business issuer community, using the SB-2
filings last year, of which there are 511, as a proxy, if you
will, because it"s the quickest proxy I can lay my hands on
some data for these microcap companies and smaller public
companies. It"s not going to be an equal, complete
100 percent match, but using those 2005 SB-2 filers, and
their auditors, or their accounting firms, 1 should say,
since the only accounting done for an SB-2 is straight audit
accounting. Of the top 10 -- there"s only one, I guess -- 1
don"t know, what is BDO Seidman considered? A medium
15? 1 don"t know what happens after Big Four.

Okay. The only audit firm whose name -- well,
actually I know a couple of these firms because | am in this
space, but the only firm that 1 think is genuinely recognized
who has hit the top ten is in fact, number one, BDO Seidman,
who did 20 of these SB-2s.

The lowest, in terms of the top 10, is a firm 1
have not heard of, Lopez Blevins Burke, who did 13 of them.
And the eight in the middle, ranging from Moore Stephens,

Malone Bailey, Weinberg & Company, etc., have done some number
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between 20 and 13. But of the total of 511, SB-2 filings last
year, there were 257 accounting firms. With the top 10
representing those on average, | guess, 16 filings each.

So, it is true that our friends in the Big Four and
one of the gentlemen, in fact, in our First meeting said to
me, well, we don"t do SB-2 filers here. We do only S-1
filers.

It is true that they have both a public policy and
an economic interest in this argument. And 1 don"t dispute
having an economic interest. That"s the nature of the beast,
and of our system, but 1 would like to point out that this
part of the market space is not currently being served by
them. More likely than not, will not be served by them, and
therefore 1 would like to have their comments, certainly, be
taken seriously and reviewed. They are the professionals,
undoubtedly, but just like the institutional investors, who
have appeared before us when asked do you invest in this
space, and they universally said, no, we do not. That needs
to be taken into account as well.

Thank you.

MR. WANDER: 1 think we should move on, if there is
no other comment. Please, some of the comments that have
been made will be incorporated in this chapter as well as the
written comments from both John and Mark. So, please make

sure you reread this particular chapter since 1 am sure it
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will be subject for discussion and debate at our final

meeting.

Mark?

MR. JENSEN: Yes. Herb, first of all, 1 want to
acknowledge everybody®s comments. | did hear them, so let me

make sure that my silence does not mean I didn"t hear what
everybody had to say. 1 did.

I think there is a section here that should be
improved. And I think it could help further the debate by
improving it. And that is the number of companies that we
are actually talking about in the categories of -- the
current recommendations.

Every time 1"m questioned about this, I get a
comment from somebody that says, how could you exempt
80 percent of the public companies from the requirements of
404? And 1 continuously say, we are not talking about 80
percent of the companies here. But yet, it"s largely
misunderstood.

And 1 think in getting the comments back, 1 would
like everybody to deal with the real facts, and not the kind
of propaganda that everybody wants to -- on both sides --
the dueling surveys.

And 1 also think when we put that out, I think to
the comment that Drew made earlier, there®s roughly about a

third of, 1 think, of U.S. registrants who are on the pink
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sheets, who really don"t have -- do very little filing, and
aren*t filing 404 reports now and probably wouldn®"t, even if
it did go effective.

So, 1 think we need to somehow get back to reality
here about what we are really talking about, because 1 think
the population is much smaller than many people might think.

MR. WANDER: That is a good point, and 1 will tell
you that working with the SEC, we finally really got some
visibility into the pink sheet companies. For example, 1
learned that most of the OTCBB companies are actually traded

on the pink sheets, not on the OTCBB, which -- well, they are

dually listed, but most of the trading takes place on the pink

sheets, 17"ve been told.

So, it"s a different world in which we didn"t have
as much visibility earlier. We now have it. And if we have
time in the next few days to sort of —- I will tell you, it
has to be somewhat of a guess. It"s not going to be as
precise as | would like to see the number of companies that
are affected, but 1 think we can -- 1 think we can try to do
that, Mark.

Yes, Dick?

MR. JAFFEE: Just a follow-up comment on that.
Maybe you already saw today®"s Wall Street Journal. There was
an item, I think it was on page C-3, a letter from Voelker

and Levitt, combined as a new letter, 1 think, and they
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quote —-- I didn"t read it real carefully, because 1 was
running behind --

MR. WANDER: 1I"m sorry?

MR. JAFFEE: 1t"s in today®s Wall Street Journal,
and if you look where the columns run, it says "Financial
Regulators Don"t Accept the Recommendations of Small Business
Committee" -- us -- and they quote this 80 percent figure.

And 1 didn"t read it real carefully, but 1 think we
really do need to get the record straight on what we are
really talking about.

MR. WANDER: Rusty?

MR. CLOUTIER: Herb, 1 would like to just set the
record straight, because when we -- sometimes 1 get the
feeling when we refer to pink sheet companies, everybody gets
this feeling of really questionable entities.

And 1 had the opportunity last weekend to be up in
Vermont, and I picked up a book, the story of Ben & Jerry"s.
Very interesting story, and a lot of the SEC is in this book.
And 1 think it tells a great story of Ben & Jerry"s, two guys
who were a little crazy, but worked very hard, who fought off
some huge companies. Pillsbury was one of them that they put
a hurt to that Pillsbury wished they never had existed. They
put a hurt on their products, big time.

But they used an exemption that 1 didn"t even know

existed, and that is an SEC exemption to only sell stock in
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the State of Vermont. And they sold stock in the State of
Vermont. The largest investor, the Ffirst time they made an
offering, was $14,000. Most people put up a hundred bucks.
Okay?

Nine months later, the stock started appearing in
the pink sheets, because it could. And, of course, they
continued to grow their company and they ended up on the
bulletin board, and then they ended up a NASDAQ company, and
we all know where they ended up today. Probably most of us
in this room eat some Ben & Jerry®"s every once in awhile.

But it was a company that grew. And most companies
that are on the pink sheets, on the bulletin board, really
wish that the large firms really cared about them. | mean,
that they were really out there. But the fact of the matter
is, they don"t really care. 1 mean, | started with $4
million in market cap, and until about two years ago when 1
got over $125 million, 1 couldn®"t even find an analyst to
talk to.

And so, 1 just want to be clear that these
companies are trying to make it. A lot of the companies in
the pink sheets are very small banks that are forced into it
because they have 500 shareholders.

And they are trying very hard to do everything they
can, and they would love to be picked up, as we have talked

about, for research and other things.
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So, these companies are struggling. And of course
there are a lot of companies In America that would prefer for
those companies not to make it. Let"s be honest about that,
too. Let"s not hide from that. Just like Pillsbury wished
that they had never heard the words, ""Ben & Jerry®"s."
Microsoft"s biggest worry is a 16-year-old at a pink sheet
company that comes out with something new and diverse as Bill
Gates and them did.

So, let us look -- you know, we are talking about
jobs here and the future of the country. And to put a burden
of 404 on these people -- and I think we have only begun to
hear what we are going to hear over the next couple of weeks
from the Business Roundtable and other people, how this is
going to destroy America if you let this happen.

So, | want us to remember that we need to keep
focus on this, and it"s very important.

MR. WANDER: Thank you, Rusty. Rick?

MR. BROUNSTEIN: Yes. One quick point. So, on the
numbers, because | have been playing with them here. We had,
in our subcommittee, Table 34, which was the breakout of the
numbers without the pink sheets, and so 1 played around with
the pink sheets.

And here they are. There are 20 percent of the
companies that would fall under the category of larger

companies, larger public companies. There are 10 percent
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that would fall into the smaller public company category.

The other 70 percent, 41 percent of those are what we call
microcaps, and the other 28, | think are probably largely

microcaps, but those are the pink sheets.

So, of the 13,000 companies, it is 20 percent in
full 404, and 80 percent in something else, of which 10 are
what we are calling smaller public companies and virtually
30 percent of those are pink sheets, that seem to have their
own life.

MR. WANDER: We will try and get in graphic format
a better analysis of that information. But 1 think you have
to -- just a second, John. I think I have the figures.

The other amazing figure is that only 3750
companies have filed 404s, so that -- when the universe is
somewhere like 13,000, the shock of this being applied to the
other, essentially, 10,000 companies, I"m not even sure
anybody*"s ever assessed whether there is capacity in the
companies, and in the accounting profession to do that.

As of December 31, there were 3751 filings, and
there were 562 who did not get effective opinions.
Approximately 15 percent, and then that number does
not include those who had effective 404 opinions at the end
of the last fiscal year, but have lost them since January 1
of 2005.

And we have not been able -- 1 have tried to get
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those numbers. We have not been able to get them. We do
know that there are 1400 companies who have had to say that
their financial statements are no longer reliable during
2005, and we suspect that there is a significant number of
those who had 404 opinions, who have lost them because of a
restatement since then.

But we don"t know that number. 1 was going to hire
somebody to do it. It would probably cost a couple of
hundred thousand dollars.

I am trying to find some data service that can find
that information for us.

But the number of restatements is, frankly, a large
number, 1400, during 2005. And there are some big ones who
have had 404s withdrawn, such as General Motors.

So, it"s -- it is an area where we don"t know
enough, but the evidence, 1 think, is tending to the fact
that once you have it, doesn®"t mean you"ve got it forever.

We also say some nice things about the pink sheets
in Appendix J. It does provide liquidity. For example, it
does provide liquidity for companies that fall into bankruptcy,
etc.

And we did have Cromwell Coulsen testify. His
testimony is in the record, as well as a young professor from
the Cooley Law School, who has written an article that they

have given us.
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So, it does provide a useful function. The
question is, though, are they going to be able to comply with
404 when we suspect that a lot of them don"t even comply with
the 10-Ks today.

Please, as | said, read the -- Chapter 111 when it
comes out, because you will see some changes in there, as
well as the inclusion of the dissent from Mark and John.

It is now five after 11:00. Why don"t we push
ahead and move on to Part 1V, Corporate Governance,
Disclosure and Capital Formation, which begins on page 52.

Oh, John. Yes. I"m sorry.

MR. VEIHMEYER: Just a question, Herb. To the
extent we have -- what is the process that you would like to
follow, to the extent we have other comments, just on the
drafting, not necessarily reaching to a conclusion in these
sections, but -- how do you want us to handle giving them to
you?

MR. WANDER: Would you get those to Gerry, and he
will circulate them to Jim and I and we will go over it. If
we have questions, we"ll call you, or if you want to call us
direct, please call us direct. | mean, we are here to serve
the committee and get it right.

MS. DOLAN: Herb, for those of us who are
traveling, what is the sort of drop-dead date when you have

to have everything in? | mean, when -- can we still get
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comments to you Monday or Tuesday?
MR. WANDER: No.

MS. DOLAN: No.

MR. WANDER: What we are trying to do is, | have asked

Mark and John to get us their comments by the close of business

Thursday, and between now and Thursday, we will work on the
draft, Janet.

Just call us if you can"t have access to your email.

MS. DOLAN: Okay. All right. Sure.

MR. WANDER: And I know you are on vacation, and we
will really try to accommodate you as best we can.

MS. DOLAN: Right. Thanks.

MR. WANDER: Anybody else, on -- I didn"t mean to
cut you off, John. 1"m sorry.

Let"s move on to Part 1V, Corporate Governance,
Disclosure and Capital Formation. |1 don"t think these are as
controversial. Any comments? 1°m not even going to go
around the room --

MR. CONNOLLY: Then could we then have capital
formation and corporate governance perhaps reversed in their
order of priority, given the fact that if we can"t raise the
capital, the corporate governance is unnecessary?

MR. WANDER: Well, I think without putting that to
a vote, we"ll do it.

MR. CONNOLLY: Thank you.
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MR. WANDER: Okay. Any other comments on Chapter
IV? Yes, Ted?

MR. JAFFEE: Question. 1In the back end of i1t, we
talk about clarification on the loan prohibitions, which 1
think is a good thing, because it seems to me that we ought
to get some guidance on that.

What"s the process, mechanism? We issue this
report. We make recommendations and those, 1 assume, will be
either considered, accepted or rejected. But a request for
clarification, where does that end up in the overall scheme
of things?

MR. WANDER: Well, it will probably -- that
particular request will probably wind up in the hands of the
new director of the Corporate Finance Division of the SEC.
And 1 think, if I could elaborate a little bit on that, it is
that yes, most people sort of have decided on what"s
appropriate and what"s not appropriate, but 1 still think
there is a lot of legal time and questions spent on some of
these issues that, again, we can be productive and more
value-creative than have lawyers decide whether cashless
exercise is really good or bad, or how to do it, probably is
helpful.

MR. JAFFEE: Yes, 1 agree with that. And the
other thing is, following up on Drew"s comment about the

Juxtaposition of capital formation and this disclosure and
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governance issue. When 1 think back on my own experience in
this -- we never would have gone public. We couldn®t have
gone public in this environment. It would have been too
demanding at the size that we were.

So, if there were an option for financing, as there
is now, in terms of private equity, hedge funds and so forth,
I suppose that would have been the vehicle to attempt to grow
the business. In my case, we used the public market to do
it.

And 1 am just wondering whether or not that"s
worthy of more comment. On page 52, at the bottom, It says,
"Public companies need to be more mature and sophisticated,

with more infrastructure, blah, blah,”™ which is all true.
But what the unintended consequence, and maybe it"s not such
a terrible one, is that a lot of companies that would have
been public are no longer thinking of going public and they
are in the hands of these investment pools, and instead of
allowing the average shareholder to reap the benefit of a
business that grows and develops, it is pretty much
maintained within what we would say are qualified investors,
and so forth.

I don"t know what that means, but it"s just clear
that that"s the consequence of what"s happened in this thing

over a long period of time.

MR. WANDER: I think that"s true. Rusty?
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MR. CLOUTIER: Just a kind of recommendation, to
kind of change wording a little bit.

On the recommendation about the "amend SEC Rule
12g5-1," on page 76, when you read all of that, 1 go to page
79, which it states that we should "just do a study." "In
light of that™ -- I"m on page 79, second paragraph, second
sentence, "We recommend that the Commission request its
Office of Economic Analysis or some other professional
organization conduct a study to determine the effects on the
number of companies required to register. This
recommendation is adopted.™

And it says, "If the recommendation is adopted, we
call on the study.” And I just thought the wording wasn"t
real clear to me of when the study was going to be, and when
the recommendation was going to be interpreted when | read
it. And I think the intent is to do the study and then come
with the recommendation. But it wasn"t clear to me --

MR. WANDER: Yes.

MR. CLOUTIER: Maybe 1 just didn"t read it
properly.

MR. CONNOLLY: Herb, just to follow up on that, I
actually am surprised because I know Steve Bochner and 1
talked about this, and recently at a reverse merger
conference out in San Francisco, there was a lot of dialogue

among securities lawyers about the issue of beneficial versus
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record, and 1 think 1 was taking away a sense of the body, if
you will, that 1500 seemed to be a fair, appropriate or more
reasonable number over the current 300 or 500, depending on
what we are talking about, threshold.

And 1 see that in our recommendations, we are
essentially punting. And not coming up with either a
specific number or a range of numbers to give clarity to what
it is we would like to recommend.

MR. WANDER: The problem, Drew, is you pick a
number, 1500, but you can"t tell me how many companies are
either going to be excluded or included. And that"s the
roadblock in that whole area. And until we have more
information, 1 think we would be doing a disservice to pick a
number without knowing who is caught inside and outside.

And while 1 think the recommendation is a sound
one, until we can calibrate it, in terms of public policy, 1
just don"t think we can do it.

MR. CONNOLLY: For example, could you, as a chair,
or co chair, or could we request somebody at the Commission -
- those numbers as a broad brush statement -- those numbers
are maintained by ADP, or one or two other firms on the
street, that if you want to get your NOBO list, you go pay
them and they will provide it.

So, on a macro basis, those numbers theoretically

could be made available if they so chose.
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MR. WANDER: 1711 talk to our people again. | have
been told they are unavailable. That"s why we suggested a
study. Bob?

MR. ROBOTTI: There"s a number of issues here where
I have kind of -- one of them is, it looks like there"s two
bites of the apple here for the options people, in
potentially exempting them from registration.

And there®s a statement on page 80, I think it is,
at the top, and it says, "We believe that employees with stock
options received in compensatory transactions are less likely
to require the full protections afforded under the
registration requirements of the federal securities law."

I guess I"m still a little confused as to why an
employee is potentially in a position -- an employee, not an
officer, director, control shareholder -- is in a position
that he doesn®"t need as much protection potentially. Doesn®t
need access to financial data. So, that one kind of confuses
me.

And 1 guess all of this goes to -- some of my issues
about the cost of Sarbanes-Oxley and how -- but I*m really
looking for investors in small microcap companies, IS access
to information. And it being subject to SEC regulation,
because that provides investors protection. Not only the
oversight process, but provides an investor the opportunity

to bring an action against the company in which they think
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the management has violated SEC rules, where that is not an
option to them if it"s not an SEC filing company.

So, to have as many companies included in the
process, I do think gives investors protections. So, you
know the section on how do you count shareholders, the more
companies you leave in the regime, | think that®s better for
investors. The fact that you allow people to escape the
regime for some reason, reduces the pressure on people who
potentially have vested interests to say, well, 1 got my
company out of the process, so | don"t really -- what happens
with the 404, and the cost of that?

So there is a trade-off and a process. As an
investor in small companies, 1 still continue to come down to
the cost of 404, and the benefits derived, really aren™t
worth the process, and definitely if it means that there will
be an increased likelihood that there®s a company who is not
going to be subject to any of the SEC requirements is going
to put an investor at risk.

So, (&) I am confused as to why we are exempting
options and how those people need less protection, and (b) 1
think everybody needs protection. 1 don"t think 404 really
provides those protections. And there is an escape route to
get out of the regime if you®"ve got to implement 404 because
you really don"t have the benefit, and there"s an excuse for

1t.
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There®"s a couple of different points in here, where
even though it"s my committee®s report, that I"m kind of
questioning or on the opposite side of.

And 1 also will say on the shareholder count
number, 1 think the -- I don"t necessarily see a reason to
raise the numbers that were stated for a purpose. You can
change dollars amount for registration because dollars do
inflate. The number of shareholders really doesn®"t. And the
idea that you®"ve got 500 shareholders or 300 shareholders,
that’s a pretty broad base of shareholders -- that 1 would
imagine that most of those shareholders really don"t have
access to information, and really don"t have input into the
control management process. So therefore need protections
in the process.

So, it"s kind of a little bit rambling where 1 am
kind of going with this, but those are some of the thoughts 1
have on a number of these sections.

MR. WANDER: We will re-look at the one on options.
I will say that 1 suggested, 1 think a couple of meetings
ago, maybe dropping the number of shareholders. And just
going to a size calculation. It might be just as effective.
But that could be part of the study that®"s done.

Any other comments? Suggestions? Rick?

MR. BROUNSTEIN: Rick Brounstein. |1 am going to

continue to pick on the pinks a little bit. But on -- 1
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think it"s on page 7 of —-- let"s see, page 80. It"s the
recommendation 1V.S.2. Just a clarification.

This is talking about information that
broker/dealers get and making it more public. And as I
understand it now, we ought to make that clear that this is
really for non-reporting, non-registered companies. So these
are the people that are in the pink sheets but have fewer
than 500 shareholders, and aren"t required to file Ks or Qs.

It just seems that we ought to make that clear,
that that"s what this is about. This is having more
transparency for companies that trade, but have a low enough
volume that they aren®t -- they are not required to file
more.

The rest of the companies for the pinks --

MR. WANDER: 1I"m not sure that"s true.

MR. BROUNSTEIN: Well, Bob, maybe -- 1 thought that
was our discussion earlier. No?

MR. CONNOLLY: Rick, I kind of was the spearhead for
this recommendation. It became -- 1 became aware, in working
to bring some additional transparency to this market space that
a market data vendor had gone as far as his senator, who at
the time was the majority leader of the Senate, Mr. Trent
Lott, in approaching the NASD, there are only two places
where this 15c2 material, 2-11 material is -- resides. One,

is that an individual broker/dealer, who is the sponsor of
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that security to become publicly traded. And that 15c gets
filed with the NASD to commence that process.

So, the other repository of this data is in fact
the NASD. So that market maker may very well two, three or
four years later, under NASD rules, have maintained a file of
that original 15c, and then there is some ambiguity whether
they are required to keep the financial data current, or
whether the NASD is in fact, violative of their own rules, by
not keeping the financial data current.

But in any event, there is lack of transparency on
those numbers. So our hope was that the recommendation was
really more incumbent upon the NASD than others, since
they"ve got the information. And Cromwell Coulsen of the
pink sheets has offered as a public service to make that

information available for free, which is not -- there are

lots and lots of market data vendors who don®"t make information

available for free, and the president of Nobius who was that
gentleman in Mississippi, who went so far as to attempt to
use the Senate majority leader to compel the NASD to make
this information available. | believe they were told that
they didn*t need to.

So, this recommendation was really an attempt to
express the sense of the Securities and Exchange Commission
Advisory Committee and hopefully, the commissioners

ultimately, that yes, maybe they do need to.
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MR. WANDER: But my point, Rick, is let"s assume a
company is delinquent in its SEC filings. Let"s assume it
hasn"t traded. 1It’s delinquent. |If it provides the market
maker with the information required under 15c2-11, which is a
long laundry list, that broker/dealer then, as Drew said, files
it with NASD and I think they can insert quotes even though the
company is delinquent in its filings.

MR. ROBOTTI: 1 would think the answer to that
is all of the above.

(Laughter.)

MR. BROUNSTEIN: The requirement of a 15c2-11 is
really that you have financial statements. That is, within
six months, so the requirement for the data and the
timeliness is less significant. So, (a) you don*t have to be
an SEC reporting company, so clearly you don"t have to be
compliant with your SEC filing requirements, and the fact that
you are not compliant doesn®"t prevent you from trading in the
pink sheets. So you can be traded on a solicited basis if
you have information that is sufficiently recent, six months.
You can also provide information if it is continuously
quoted. You can also trade stocks on a non-solicited basis,
which restricts the inventorying for the dealer.

So there®s a number of different aspects to the
answer to that question.

That said, you know there is a significant number of
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companies that currently trade in the pink sheets today that
are SEC filing companies that are delinquent in filings,
given the scrutiny in financial statements and the
restatement requirements, the delay in refiling information.

So there®s a number of companies that have been de-
listed from the New York Stock Exchange that do currently
trade in the pink sheets, including companies that have
round-tripped and gone back and become current again with their
filings, because they were able to restate the financial
statements.

There is a not insignificant number of companies
trading in the pink sheets that are relatively seasoned
companies that do not have current financial data because it
may be they have not been able to restate two years® old
data.

MR. WANDER: Anybody who falls out of bed at NASDAQ,
or the New York Stock Exchange, because their
restatement process takes longer than the SROs will allow
them. Their shareholders would have no market at all, but
for the pink sheets.

MR. ROBOTTI: But point of information, also.
There"s a lot of those companies that are delinquent that
file and that continue to trade on the New York Stock Exchange.
I"m pretty sure Freddie Mac -- is it a year delinquent in

their SEC filings? So there are no current financial
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information available on that company. The fact of the
matter is, they trade in a volume where the New York Stock
Exchange probably doesn®"t want to de-list it.

(Laughter.)

MR. ROBOTTI: And smaller companies, with less
volume, are the ones that I"m thinking of. So, you don"t
have to be current in your filings to continue to trade on
the New York Stock Exchange. That"s an issue to be
determined by the stock exchange.

And somewhat probably in their economic interest
determines which ones they exclude and which ones they don"t.

MR. CLOUTIER: Herb?

MR. WANDER: Yes, Rusty?

MR. CLOUTIER: 1 would like to add one comment to
that conversation, and one back to the stockholders. One is
that many of the banks, and there are a lot of banks that are
traded in the pink sheets. They may not file with the SEC,
but they are required to file with the OCC or the FDIC. They
are federally regulated. They are not SEC listed. So there
is information out there. And | just point that out on
banking companies. There may be other regulatory companies.

I don"t disagree with Bob about option holders,
although I do believe under the new FASB rules, options are
kind of blase, I don"t know how many companies are going to

issue that many of them.
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But I do think the study here is very, very
important. You know, 500 shareholders in 1964 may not equal
500 shareholders in 2006. | mean, this is long before
Russell Long was chairman of the Senate Finance Committee,
and came up with 401Ks and ESOPs and all of the various,
sundry mechanisms that have come about.

And I*m not saying 500 is the number, 1500 is the
number. I think it Is something that deserves a lot of study
and a lot of research. Open for public comment. And when 1
read this,and I am back on page 18, that it states that this is
up to the Congress, I think we are saying.

So, really I think what we should do is
recommend a study be done, and I don"t know -- unless
I"m reading this wrong, that we have the authority or the SEC
has the authority to change that number. Maybe they do. 1
don’t know. But the way it reads here is that the Congress put
the limitation of 500 in. And maybe I"m reading it wrong. |1
don®t know.

MR. WANDER: 1 think the SEC has broad rulemaking
power there. Yes, Dick?

MR. JAFFEE: 1 don"t know very much about this in any
detail, but just thinking about it, wouldn"t we be better off
to recommend they drop the number altogether? Because there
seems to be so much ambiguity about who is a record holder, who

is a beneficial holder, and consistent with our other

85



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

recommendations that are geared toward market capitalization,
wouldn®"t there be some way of doing it on a dollar basis?
That"s what you suggested a little earlier. It seems to make
sense.

MR. WANDER: 1 -- yes. Yes. Particularly because
it"s going to be hard to find out who beneficial owners are.
And then you get in -- well, what if I might give each of my
kids a share of stock. They are in the same house. Is
that five beneficial owners, etc., etc., etc.? It may not be
worth that sort of search to find that all out, when we are
really worried about the size of the company, maybe so.

But I think that should be part of the study.

MR. BOCHNER: Herb, this is Steve.

MR. WANDER: Yes?

MR. BOCHNER: Just a quick comment on that. | think
if we were to get away from the shareholder number would be
good because it"s hard to get the data. The problem, 1 think,
is that if you take a very big private company with three
shareholders, that®"s not the kind of company -- let"s say
they"re a are huge revenue size. That"s not the kind of
company that is subject to the reporting obligations of the “34
Act, if there"s five or six shareholders. So 1 think at some
level you have got to have a number of shareholders test. It"s
going to be very difficult, 1 think, to get away from that, and

just rely on entity size, because of the big -- the giant
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private company phenomenon.

MR. WANDER: Okay. That"s a good point. That"s
why we said somebody should study this.

MR. BOCHNER: Yes.

MR. CONNOLLY: To finish off on the 2-11, 1 will
get you a 2-11 form, perhaps we can include it. It"s a very
simple four-six page form, in the questions it asks. The
response can be yea-thick, in terms of being responsive to
the questions, but it shouldn®t be opaque. This is not
difficult information in terms of very, very simple, share
issuances, ownership, directors, business processes, etc. So
getting access to that and giving the public access to that
in dark corners where they don"t have it, should be something
we should be proud of, not running from.

MR. WANDER: Okay. That would be helpful. All
right. 1 am going to move on -- don"t move on?

MR. BROUNSTEIN: This is Rick Brounstein. Let me
jJust sort of come back and finish, now that 1"m hearing more
data here. One more an editorial, and the other may be
something that we should consider.

The editorial is, our number one objective here has
been an investor protection mandate, and what | am hearing is
that you can trade without having any financial statement
information out there and it’s o.k. whether it’s on the New

York Stock Exchange or on the pink sheets, let alone arguing
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about 404 for microcaps. Well, all these guys can simply
ignore —- and they still trade. So the issue really is, is
that in the best interest or not? |If it is, | think we are
getting carried away, worrying about more regulation when most
of these people aren"t even providing even basic financial
information, and we are now going to provide the stuff that

is basically unaudited and may or may not be right, in
replacing, you know, not just of companies that are private
companies or with few shareholders, but companies that are
simply not filing. That bothers me.

That said, the flip side is we have made some
recommendations in here, in this section on -- where we
started to bring in OTC companies.

And it seems to me that where we bring in OTC
companies, we ought to also be bringing in those fully filing
pink sheet companies. So whether you are trading on the pink
sheets or on the bulletin board, if you are filing your Ks
and Qs on time, if you"ve got an independent audit committee,
if you have done the things that we say you should do, you
are not going to have an SB-2 anymore. You ought to be able
to use an S-3 if you are a current reporting company.

So, there are a couple of areas in this section,
and I think I have sensed some just red lines where they might
go. We may want to add -- the fully reporting pink sheets

should have the same benefits of OTCBB.
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MR. ROBOTTI: Actually, in reading through, 1 don’t
think you really need to add the pink sheets. Because I -- |
think we are talking about companies that are reporting
companies. And saying that if they are going to get certain
protections or exemptions, they are going to have to provide
other protections. So, | think we kind of covered the pink
sheet companies that are not traded on the bulletin board, in
terms of saying that they would need to comply with independent
audit committee and those other requirements. 1 didn’t think
we actually needed it and to me potentially added ambiguity,
but you would need to say would it apply to pink sheet
companies that are not currently reporting companies, and
therefore do we have the purview to include a non-reporting SEC
company that happens to trade in the pink sheets, and therefore
subject them to rules, 1 would imagine we and the SEC don"t
have the ability to do that.

MR. CONNOLLY: But, Herb, if I may, 1 understand --
that point is well taken. But hopefully, the sum total of
these recommendations would go a long way toward encouraging
non-reporters pink sheet companies, folks who are not
currently -- shall we say, fully transparent, but somewhat
opaque. You have often told me how difficult it is to root
out the hidden gems because of the dearth of information.

But theoretically, a number of these

recommendations would make it more palatable to become duly
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listed on the bulletin board and emerge. The ones that are
there for purely financial reasons would be incented to come
back and get the visibility, 1 think.

So maybe the total of our recommendations might be
bringing some additional folks as opposed to going dark,
bring them back into the light, so to speak.

I mean, I don"t know, but that --

MR. WANDER: All right. Wwell, 1 think we should
move on to Accounting Standards, which is Part V, and, on my
copy, that"s page 95.

Any comments, suggestions, recommendations? Leroy?

MR. DENNIS: Herb, I*11 get you some editorial
comments offline, but just a couple of more primary comments.
The excessive risk aversion comment. 1 think if I were to
order the priority of these, 1 would probably put complexity
of accounting standards first, and then go down your list.

I would also probably take the excessive risk
comment, and 1 think what is worded in page 90 -- I"m sorry,
page 107. It expresses that, for me anyway, better than what
this says, and that"s -- the Ffirst bullet point under
recommendation V.S.2, says, "An unfriendly and enforcement
environment that diminishes the use and acceptance of
professional judgment because of fears of second-guessing by
regulators and the plaintiff®s bar.” 1 think that"s a better

description of the excessive risk comment that is made here.
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The other comment, as you know, is 1 will have some
letters that are being submitted supporting the concerns
about concentration in the industry. So, that"s all | have.
And 1711 get you some other nits and nuts.

MR. WANDER: Thank you very much. Further

discussion?
MR. DAVERN: 1t"s Alex Davern here. 1 just have
one comment. | sent an email to Leroy on this last week, and

I think he copied you also on that. For the Accounting
Standards Group, | would like to talk to Leroy offline in the
next few days, or even if it goes to the comment period, but
this issue of -- 1 think it"s called "'speech gap." Speech is
used by SEC staffers that are taken as definitive guidance,
and a recent speech by Commissioner Atkins discouraging that
practice and the use of it. It has come to my notice that
that practice can cause lots of confusion for registrants,
and 1 would like the opportunity to talk to Leroy and whoever
else offline to see whether that could be formulated into a
recommendation.

MR. WANDER: That"s somewhat like the secret
society comment, by the way.

(Laughter.)

MR. DAVERN: Yes. It"s come to my notice in the
last reporting period that that sort of retroactive -- what 1

consider to be somewhat retroactive application of GAAP or
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new retroactive guidance, coming out from one person can cause
a lot of confusion, and I think should be discouraged.

But, 1°11 take if offline and it would be something
for during the comment period. 1711 approach the chair on
how to address that.

MR. WANDER: Okay. Rick, did you have a comment?

MR. BROUNSTEIN: No.

MR. WANDER: Well, we"ve gone -- oh! John?

MR. VEIHMEYER: Herb, I do -- there has been --
having participated in this subcommittee and drafted a lot —-
there was some -- and maybe it will be caught up in what
Leroy has suggested he will get some comments on, but there
was some editorial comments added around the guts of the
recommendations that I think may put some -- a spin on this
which is not going to be helpful in terms of advancing the
cause, in terms of characterizing the rationale.

Even the comment about excessive risk aversion, 1
think, was not the motivator for the recommendation itself.
That was more motivated by a concern of too many restatements
being caused by second guessing, when reasonable judgments
have been made in a particular situation, and the comments
around overly conservative answers, when 1 don"t think that
will be helpful to advancing our cause.

So maybe 1°11 combine mine with Leroy"s.

MR. WANDER: Would you, please? We would like to
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have, as | said earlier and repeatedly, the best product with
the least amount of snowmen that people can throw snowballs
at.

Any other final comments from the Committee?

MR. JAFFEE: 1 just had one more comment on this
section, and we were talking about this before the meeting
started. The one on page 95 about a safe harbor protocol. |
am not sure exactly how it would work, but if it could be
figured out, I think it would be very helpful, and 1 think 1
analogized it to the safe harbor that we all put in our news
releases and teleconferences, that if you make a best effort
on a complex thing that may be a timing issue, that you"ve
got some protection against having to restate if somebody
decides that it could have been looked at another way.

1"d just say | think this would be a good one if we
could figure out how to do it.

MR. WANDER: Rusty?

MR. CLOUTIER: Herb, 1 would like to just add one
word on page 105, where it talks about the recommendation
together with PCAOB, '"‘promote competition among audit firms
by using their influence to include non-Big Four firms in
committees, public forums and other venues that would
increase the awareness of the firms in the marketplace."

I would also like to add that we encourage FASB to

do the same thing. That we encourage FASB on their
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committees, and the outreach that they have, that they also
bring in the small firms to be a part of that. 1 think that
would help also to understand some of the smaller firms-
considerations when they make rules and regulations, if
that"s okay.

MR. WANDER: 1 think that"s fine. Any other
comments?

(No response.)

MR. WANDER: Well, we have essentially finished our
chore. What I would like is a motion that we send out this
exposure draft with changes that we made today and other
written comments that we"ve received.

And is there a motion to that effect?

MR. CONNOLLY: So moved.

MR. WANDER: Second?

MR. DENNIS: Second.

MR. WANDER: Any further discussion?

(No response.)

MR. WANDER: All in favor, aye?

(Chorus of ayes.)

MR. WANDER: Any opposed or abstentions?

(No response.)

MR. WANDER: And, as | said, we will include any
contrary views that anybody will get to us by Thursday

evening.
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Jim, did you have any final remarks that you would
like to make?

MR. THYEN: Yes, maybe a few. Maybe a few
comments, just to give some context again.

It"s good that we"re authorizing this report for
public comment.

We have spent 11 months of hard work on fact-
finding and listening and research and this Committee has
worked extremely well together, when you think about how we
have come together from our diversity of viewpoint, and
compiling all of our thoughts, and all of our work and all of
our research in this report, with the intent of releasing it
today.

It is really what we are about. You think back to
December of 2004, when we began our journey by forming this
Committee, Chairman Donaldson at that time. He said now the
time is right to review how the Act, including areas like
internal control reporting, and other aspects of SEC
regulation affect smaller public companies.

He also directed us to consider whether the costs
imposed are proportionate to the benefits for smaller public
companies.

And then he further stated that the Commission
expects the Committee to provide recommendations as to where

and how the Commission should draw lines to scale regulatory
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