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450 Fifth Street, N.W. 
Washington, D.C.  20549 – 0609 
 
    Re:  File No. 10-131; The Nasdaq Stock Market, Inc. -   
            Amended Application for Registration as an Exchange 
 

SECOND SUPPLEMENTAL COMMENT IN OPPOSITION TO 
REGISTRATION & REPORT OF APPLICANT’S UNLAWFUL ACTIVITY  

 
Dear Mr. Katz: 
 

Preface 
 
 Thank you for the opportunity to comment on the amended Form 1 filed by 
the applicant, The NASDAQ Stock Market, Inc., a corporation organized for-profit 
under the laws of the State of Delaware (hereinafter “The For Profit”).   
 
 SEC approval of the Application would threaten to destroy basic investor 
protections put in place by Congress during the Great Depression.  It would 
solidify The For Profit’s transformation into a marketing organization structured 
to sell securities, as opposed to a “regulatory organization” designed to fulfill 
important governmental functions to assure the integrity of the marketplace.1  
Among other things, the makeup of the proposed Regulatory Oversight Committee 
(“ROC”), which includes two prominent individuals who were utilized by the 
Applicant to tout NASDAQ listed companies in violation of Section 17(b) of the 
Securities Act of 1933, infra, illustrates that the proposed operation of the 
NASDAQ market by The For Profit is fundamentally flawed.   
 
  
                                                           
 1  The use of self-regulation was employed by the framers of the 1934 Act in recognition 
of the fact that the federal government did not have the immediate resources or the expertise to 
carry out the task.  See H.R. Rep. No. 75-2307, at 4-5 (1938).  
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 This Comment supplements the undersigned’s: 
 

 (a) October 4, 2002 Comment In Opposition To 
Registration;2 and   
  
 (b)   June 7, 2005 Supplemental Comment In Opposition To 
Registration & Report Of Applicant’s Unlawful Activity.3 

 
These prior Comments are incorporated herein by reference. 
 
 Subsequent to the June 7, 2005 Comment and Report Of Applicant’s 
Unlawful Activity, note 3, on June 28, 2005, the undersigned filed with the SEC’s 
Division of Enforcement, a report regarding the Applicant’s alleged unlawful 
touting activity (SEC File # HO1088311).  As of the date hereof, the undersigned 
has not been contacted by the SEC or asked to provide any documentary evidence.  
The undersigned is therefore presently unaware as to whether the SEC has actually 
commenced an investigation. 
 

Proposed  Regulatory Oversight Committee 
  
 SEC Release No. 34-52559 explains the purpose of the Applicants proposed 
Regulatory Oversight Committee (Oct. 4, 2005 at pg. 2): 
 

 “To oversee the performance of its regulatory obligations, 
NASDAQ has proposed to create a fully-independent committee of 
the exchange’s Board of Directors, the Regulatory Oversight 
Committee (“ROC”). . .   The ROC would, among other things, be 
responsible for monitoring the adequacy and effectiveness of 
NASDAQ’s regulatory program.” 

  
Exhibit J to The For Profit’s Application, discloses: “The proposed Regulatory 
Oversight Committee of the NASDAQ Stock Market LLC will be populated with 
members of the Audit Committee of The NASDAQ Stock Market, Inc.”   Under 
Tab 3 of Exhibit J, the members of The For Profit’s four person audit committee, 
who are slated to become members of the proposed Regulatory Oversight 
Committee, include: 
                                                           
2 Posted at:   http://www.sec.gov/rules/other/10-131/sweissman1.htm 
 
3 Posted at:   http://www.sec.gov/rules/other/10-131/siweissman060705.pdf  
 

http://www.sec.gov/rules/other/10-131/sweissman1.htm
http://www.sec.gov/rules/other/10-131/siweissman060705.pdf
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   (i)   Stan O’Neal, Chairman; and  
 
   (ii)  Dr. John D. Markese. 
 
 Stan O’Neal is the president and CEO of Merrill Lynch & Co., Inc.  The 
For Profit’s registration statement filed with the SEC on August 9, 2001, reveals 
that Merrill Lynch owned 1,875,000 shares of common stock in The For Profit, 
which it presumably acquired in a pre-IPO private transaction with the non-profit 
NASD.  In addition, the company Mr. O’Neal heads is one of the largest 
underwriters and dealers in NASDAQ shares.  Merrill is a major NASDAQ market 
maker.  By any real world practical measure, the Chairman of Merrill Lynch is in 
no position to provide “fully-independent” regulatory oversight.  
 

As explained in the June 7, 2005 Comment filed by the undersigned (see 
note 3, supra), on April 11, 2002, The For Profit took out a two full page spread 
advertisement in the Wall Street Journal discussing its policy for NASDAQ listed 
companies to provide accurate financial reporting in accordance with Generally 
Accepted Accounting Principals (“GAAP”), "supported by a Knowledgeable Audit 
Committee".   On one page is a picture of the NASDAQ ticker with the slogan 
"The Responsibilities We All Share".  On the opposite page under the headline 
"Keeping Our Markets True - It Is All About Character" is a list of the chief 
executives of the "good" NASDAQ listed companies under the sub-heading "Our 
Beliefs Stand In Good Company".  Listed thereunder as an endorser of these 
NASDAQ policies is "Bernard J. Ebbers, President and Chief Executive Officer 
WorldCom, Inc."  The message implicitly conveyed by the Ad is that WorldCom 
and its CEO: comply with Generally Accepted Accounting Principals; and, are 
endorsed by The For Profit as, inter alia, having good character, accounting done 
in accordance with GAAP, and a viable audit committee in accordance with 
NASDAQ listing requirements.   

 
Within 20 days after the April 11, 2002 ad featuring Ebbers/WorldCom, 

Ebbers resigned and thereafter the fact that WorldCom’s financial statements had 
been fraudulent and the massive fraud became public.  During 2005, Ebbers was 
found guilty and convicted for his role.   

 
 To increase the impact of the April 11, 2002 WSJ Ad,  the  names  of  
NASDAQ board members Stan O’Neal and Dr. John D. Markese, appear in the 
advertisement giving the impression that they too were endorsing WorldCom as 
having, among other things, financial statements in compliance with GAAP.   In 
the pending civil litigation regarding the NASDAQ’s alleged touting of WorldCom 
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stock, the Chief Judge of the District Court for the Southern District of Florida, 
issued a non-published Order holding that, based upon the alleged unlawful 
touting, including its WSJ Ad, The For Profit may be liable for WorldCom 
investor losses (copy attached, at pg 12): 
 

“Defendants’ alleged conduct in touting, marketing, advertising, 
and promoting WorldCom in the hope of inflating the value of 
NASDAQ stock is not activity required or authorized by the Act or 
other regulatory statutes.  Accordingly, the Court finds that 
Defendants do not enjoy immunity from the claims alleged . . .” 

 
The For Profit filed an appeal from this Order which was argued before the 
Eleventh Circuit Court of Appeals on September 22, 2005; and, now resides in the 
bosom of the Court.  A copy of the complaint  and appellate briefs in this case are 
posted at:   http://ReformNasdaq.com.    
 
 With respect to the WSJ Ad, the attached Order notes: 
  

“. . . Nasdaq took out a full page advertisement in the Wall Street 
Journal on April 11, 2002 asserting its good character and its 
responsibility for ensuring truthfulness in the markets. ¶ 62. The ad 
contained a list of chief executives of Nasdaq companies who 
endorsed the principles espoused therein. On that list was the 
endorsement of Bernard J. Ebbers, the then President and Chief 
Executive Officer of WorldCom. Id. Weissman alleges that this 
advertising campaign was undertaken to increase trade volume of 
shares of WorldCom by associating the company with the 
confidence building name of Nasdaq. . .  Nasdaq never disclosed its 
alleged direct financial stake in the sale and trade of WorldCom 
stock.” 

 
 Section 17(b) of the Securities Act of 1933; 15 USC § 77q (b), makes it 
unlawful to give publicity to any security “though not purporting to offer a security 
for sale” without disclosing any direct or indirect consideration received or to be 
received for same: 
 

“(b) Use of interstate commerce for purpose of offering for sale 
 
It shall be unlawful for any person, by the use of any means or 
instruments of transportation or communication in interstate 

http://ReformNasdaq.com


 
 

Steven I. Weissman, P.A. 

Securities and Exchange Commission 
October 9, 2005 
Page 5 
 

commerce or by the use of the mails, to publish, give publicity to, 
or circulate any notice, circular, advertisement, newspaper, article, 
letter, investment service, or communication which, though not 
purporting to offer a security for sale, describes such security for a 
consideration received or to be received, directly or indirectly, from 
an issuer, underwriter, or dealer, without fully disclosing the 
receipt, whether past or prospective, of such consideration and the 
amount thereof.” 

 
As the case law discussed in the June 7, 2005 Comment indicates (note 3, supra), 
individuals have been criminally prosecuted for significantly less aggressive 
touting than what NASDAQ is alleged to have done. 
 
 The WSJ advertisement (as well as each of The For Profit’s TV, print and 
internet touting, as described in the June 7, 2005 Comments, supra at note 3), were 
required by law to make the following minimum disclosure: 
 

 (a)   THE NASDAQ STOCK MARKET, INC. is a for-profit 
corporation that receives income based on the trading volume of 
shares of the advertised NASDAQ companies;   
 
 (b)   __% of the income of THE NASDAQ STOCK MARKET, 
INC. is derived from the trading volume of the shares of the 
advertised companies;  
 
  (c)   THE NASDAQ STOCK MARKET, INC. receives $____ 
per year in listing fees from the advertised companies;  
 
 (d)   THE NASDAQ STOCK MARKET, INC. does not review  
the accounting or financial statements of the advertised companies 
and does not know whether: (i) their accounting practices comply with 
Generally Accepted Accounting Principles ("GAAP"); or, (ii) whether 
they comply with NASDAQ listing requirements, including the 
requirement of a qualified, independent audit committee;   
 
 (e)  The advertised companies pay or contribute $______ to the 
cost of this Advertisement; and 
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 (f)   THE NASDAQ STOCK MARKET, INC. does not endorse 
or recommend any NASDAQ listed stock as an investment. [If as the 
NASDAQ apparently claims, this is the case.] 
 

 As explained in the June 7, 2005 Comment (supra at note 3), to show 
increasing profitability in anticipation of its IPO, The For Profit engaged in a 
three year $100 million dollar advertising campaign to tout the stock of the high 
volume issuers.  In doing so, it failed to comply with the law which requires 
anyone touting stock to make certain disclosures.   If an SEC investigation 
determines these allegations to be correct, then the very individuals who The For 
Profit proposes to appoint to its Regulatory Oversight Committee (Stan O’Neal 
and Dr. John D. Markese), would have a record of  personally participating in the 
unlawful touting and promotion of stocks by The For Profit.   Such a committee, 
to the say the least, cannot provide reliable regulatory oversight to The For Profit.   
 

The For Profit’s Implicit Promise To Continue Touting 
 

 Exhibit H to The For Profit’s Application, at Tab 6,  attaches its Company 
Logo Authorization Form.  This form is required to be completed by every 
company listed on the NASDAQ market.   The form authorizes The NASDAQ 
Stock Market to utilize the listed company’s logo “to publicize the company’s 
listing with the NASDAQ Stock Market LLC” and to convey trading information 
regarding the company.   The utilization of a listed company’s logo for these 
market operation purposes is legitimate and not objectionable.  However, the logo 
authorization form further authorizes the use of listed companies logos in 
advertising to promote the individual listed companies (as opposed to the 
Exchange), to investors: 
 

“In addition, the company’s approval allows NASDAQ to include 
the company’s logo in other communication materials (video, 
audio, electronic broadcasts, print promotion and advertising) to 
further increase awareness of the company among investors.” 

 
 If the Application is approved, is it the intent of the SEC to permit The For 
Profit continue to advertise/tout listed companies, while disregarding the investor 
protection safeguards mandated by Section 17(b) of the Securities Act of 1933?   
The undersigned is aware of no authority which exempts The For Profit from the 
requirements of 17(b), supra at page 4.  To the contrary, it is vital that 17(b) be 
scrupulously applied to operation of The For Profit, so that we do not have an 
SRO engaged in the very unlawful conduct it should be vigilantly policing. 
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Sat Cito Si Recte 
 
 The motto at the state supreme court in Florida translates from Latin into 
English as:  “Soon enough if right.”   This Application process commenced nearly 
five years ago.  The allegations of aggressive, unlawful advertising by The For 
Profit during the pendancy of this Application, if verified after SEC investigation,  
would irrefutably establish that the NASDAQ’s transformation is detrimental to 
the investing public.    
 
 The transfer of the NASDAQ market to NASD insiders and the creation of 
stock incentive plans for their officers and directors, has served to benefit certain 
individuals.  However, throughout this application process, there has been scant 
explanation as to how the transfer of this valuable government franchise to for-
profit ownership, benefits the investing public - - the true polestar of SEC review.   
The financial interests of NASD insiders who acquired shares of stock in The For 
Profit through private (pre-IPO) transactions with the non-profit NASD, must not 
be the driving consideration. 
 
 In harmony with congressional intent in authorizing the creation of SRO’s, 
the non-profit NASD’s letterhead states it motto and purpose for existence: 
 
   “Investor Protection.  Market Integrity.” 

 
In sharp contrast with the non-profit NASD’s reason for existence, The For 
Profit’s Report of its Management Committee states that (2002): ". . . the most 
important measure of NASDAQ performance is the increase in long-term 
stockholder value, attained through operating income, revenue growth and market 
share."   
 
 The For Profit’s April 30, 2001 registration statement filed with the SEC 
admits that: 
 

"NASDAQ’s branding strategy is designed to convey to the 
public that the world's innovative, successful growth companies 
are listed on NASDAQ." 

 
The For Profit’s 2001 registration statement discloses that: 
 

 The largest 50 Nasdaq-listed issuers . . . accounted for 
approximately 51% of total dollar volume traded on Nasdaq for the 




































