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SUMMARY: We are proposing to amend the eligibility requirements of Form S-3 and
Form F-3 to allow domestic and foreign private issuers to conduct primary securities
offerings on these forms without regard to the size of their public float or the rating of
debt they are offering, so long as they satisfy the other eligibility conditions of the
respective form and do not sell more than the equivalent of 20% of their public float in
primary offerings pursuant to the new instructions on these forms over any period of 12
calendar months. The amendments are intended to allow more companies to benefit from
the greater flexibility and efficiency in accessing the public securities markets afforded
by Form S-3 and Form F-3 without compromising investor protection. The proposal
would not extend to shell companies, however, which would be prohibited from using
Form S-3 and Form F-3 for primary offerings until 12 calendar months after they cease
being shell companies.
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respond to, a collection of information unless it displays a currently valid control number.

The information collection requirements related to registration statements on
Forms S-3, S-1, SB-2, F-3 and F-1 are mandatory. There is no mandatory retention
period for the information disclosed, and the information disclosed would be made
publicly available on the EDGAR filing system.

B. Summary of Information Collections

Because the amendments that we are proposing in this release pertain only to
Forms S-3 and F-3 eligibility and not to the disclosure required by these forms, we do not
believe that the amendments will impose any new recordkeeping or information
collection requirements. On a per-response basis, this proposal would not increase or
decrease existing disclosure burdens for Form S-3 or Form F-3. However, because we
expect that many companies newly eligible for primary offerings on Forms S-3 and F-3
as a result of these amendments will choose to file short-form Form S-3 and Form
F-3 registration statements in lieu of Forms S-1, SB-2 or F-1, as applicable, we believe
there will be an aggregate decrease in the disclosure burdens associated with Forms S-1,
SB-2 and F-1 and an increase in the disclosure burdens associated with Forms S-3 and
F-3. The shift in aggregate disclosure burden among these forms will be due entirely to
the change in the number of annual responses expected with respect to each form as
companies previously ineligible to use Form S-3 and Form F-3 switch to these forms for
their public offerings and away from Forms S-1, SB-2 and F-1. In addition, because of
the anticipated benefits to issuers associated with Forms S-3 and F-3, in particular the
lower costs of preparing and filing the registration statements and the ability to make
delayed and continuous offerings in response to changing market conditions, we think

that this will increase the demand for and lead to more company filings on Forms S-3 and
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F-3 than would otherwise have been made on Forms S-1, SB-2 and F-1. That is, we think
that the opportunity for capital raising will be more robust for many companies because
of the availability of shelf registration on Form S-3. We also anticipate that many
companies will choose to offer their securities directly to the public through registration
on Forms S-3 and F-3 instead of through private placements and therefore, if the proposal
is adopted, we expect comparatively more Form S-3 and F-3 registration statements to be
filed as companies forego private offerings in favor of the public markets. In order to
provide an estimate of the change in the collection of information burden for purposes of
the Paperwork Reduction Act, our assumption is that the proposed amendments to Forms
S-3 and F-3 will result in an overall increase in the number of such forms filed annually
and an overall decrease in the number of Forms S-1, Forms SB-2 and Forms F-1 filed
annually. As discussed, however, we do not expect that the incremental increase in the
number of all Forms S-3 and F-3 filed will be roughly equal to the incremental decrease
in the number of Forms S-1, Forms SB-2 and Forms F-1 filed, because our assumption is
that the advantages of shelf registration on Form S-3 and Form F-3 will encourage
financings on these forms that would otherwise have been carried out through exempt
offerings or perhaps not at all. Therefore, we believe the proposal would result in a net
increase in the annual aggregate number of filings on all Forms S-3, S-1, SB-2, F-3 and
F-1 taken together, since the increased number of Form S-3 and F-3 filings should exceed
the decreased number of Form S-1, SB-2 and F-1 filings. Accordingly, we believe the
overall net decrease in disclosure burden that should result from companies changing to
the more streamlined Forms S-3 and F-3 will be offset to some extent by newly eligible
companies filing Forms S-3 and F-3 more frequently than they did Forms S-1, SB-2 or

F-1. However, this offset could be lessened in part by the proposed 20% limitation on the
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amount of securities that companies may sell on Form S-3 and Form F-3 in any period of
12 calendar months. Companies that require more capital but are prohibited by this 20%
restriction from using Form S-3 and Form F-3 for primary offerings may, as a result,
continue to conduct some offerings on Forms S-1, SB-2 or F-1 or through the private
markets even though Form S-3 and F-3 are preferable.

C. Paperwork Reduction Act Burden Estimates

For purposes of the Paperwork Reduction Act, we estimate the annual decrease in
the paperwork burden for companies to comply with our proposed collection of
information requirements to be approximately 39,952 hours of in-house company
personnel time and to be approximately $47,942,000 for the services of outside
professionals.” These estimates include the time and the cost of preparing and reviewing
disclosure, filing documents and retaining records. Our methodologies for deriving the
above estimates are discussed below.

Our estimates represent the burden for all issuers, both large and small. As
mentioned, however, the estimated decreases are wholly attributable to our assumptions,
discussed in Section B. above, about how the amendments will influence the behavior of
certain issuers who were formerly ineligible to conduct primary offerings on Forms S-3
and F-3. These issuers are non-shell companies who satisfy the registrant eligibility
requirements of Form S-3"° or Form F-3,”" as applicable, but had a public float of less

than $75 million at the end of their last fiscal year. In all, we estimate that there were

% For administrative convenience, the presentation of the totals related to the paperwork burden hours

have been rounded to the nearest whole number and the cost totals have been rounded to the nearest
thousand.

7 See n. 29 above.

I Seen. 51 above.
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4,901 such companies at the end of calendar year 2006 and that they filed a total of 815
registration statements on Forms S-1, SB-2 and F-1 during the twelve months ending
December 31, 2006.”> To determine the effect of our proposal on the overall paperwork
burden, we have assumed that these filings on Forms S-1, SB-2 and F-1 would have been
made instead on Form S-3 or Form F-3, as applicable, to the extent that the issuers would
not be limited by the proposed 20% restriction on the amount of securities they may offer
in any period of 12 calendar months. Therefore, we assume that the Forms S-1, SB-2 and
F-1 filed by the subject companies will decrease from the number filed in 2006, but
because of the proposed 20% restriction on sales, will not decrease to 0. Instead, we
believe that some Forms S-1, SB-2 and F-1 will continue to filed annually by these
companies. To reflect this, we have taken the number of Forms S-1, SB-2 and F-1 that
were filed by these companies in calendar year 2006 and decreased this number by 85%
for each form, for a total decrease of 694 filings.”> Therefore, we assume that
approximately 694 fewer Forms S-1, SB-2 and F-1 will be filed by all issuers in calendar
year 2006. The actual number could be more or less depending on various factors,
including future market conditions.

Furthermore, we believe that the 4,901 companies that we estimate will be
affected by the rule change would have conducted more registered securities offerings
had they been able to use Forms S-3 and F-3 because of the benefits of forward
incorporation and the ability to utilize shelf registration to maximize market

opportunities. We assume that the inability of these companies to utilize Forms S-3 and

2 The total of 815 filings is comprised of 138 Forms S-1; 674 Forms SB-2; and 3 Forms F-1.

3 This number deducts 85% from the totals for each of the three registration forms, as follows: Form

S-1 (85% of 138, rounded up, equals 118); Form SB-2 (85% of 674, rounded up, equals 573); and
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F-3 limited their capacity to access the public securities markets and, because of the cost
and lack of flexibility associated with Forms S-1, SB-2 and F-1, either did not file
registration statements on Forms S-1 SB-2 or F-1, or were limited in the number that they
filed. We therefore believe that the annual number of responses on Forms S-3 and F-3
for purposes of the Paperwork Reduction Act will increase by an increment greater than
simply the total of 694 fewer registration statements on Forms S-1, SB-2 and F-1 that we
estimate will be filed going forward by the 4,901 companies who would qualify for
primary offerings on Forms S-3 and F-3 as a result of our proposal. We further assume
that this increase in Forms S-3 and F-3 will be mitigated to some degree by the proposed
20% restriction on securities sold in any period of 12 calendar months, which may limit
the frequency and volume of additional securities offerings on Form S-3 and Form F-3.
To reflect this, we have taken the 694 Forms S-1, SB-2 and F-1 that were filed by these
companies in calendar year 2006 and increased this number by 10% for each form, for a
total increase of 765 filings.”* Therefore, we assume that approximately 765 additional
Forms S-3 and F-3 will be filed over and above the number of total Forms S-3 and F-3
filed by all issuers, large and small, in calendar year 2006. The actual number could be
more or less depending on various factors, including future market conditions.

To calculate the total effect of the proposed amendments on the overall
compliance burden for all issuers, large and small, we subtracted the burden associated

with the 694 fewer Forms S-1, SB-2 and F-1 registration statements that we expect will

Form F-1 (85% of 3, rounded up, equals 3). Adding these together, the combined reduction totals 694
filings.

™ This number adds a 10% premium to the individual totals for each of the three registration forms, as

follows: Form S-1 (10% of 118, rounded up, equals 12); Form SB-2 (10% of 573, rounded up, equals
58); and Form F-1 (10% of 3, rounded up, equals 1). The sum of these increases, which is equal to 71,
is then added to the total of 694 Forms S-1, SB-2 and F-1 filed by the subject companies in 2006.
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be filed annually in the future and added the burden associated with our estimate of 765

additional Forms S-3 and F-3 filed annually as a result of the proposal. We used current

Office of Management and Budget estimates in our calculation of the hours and cost

burden associated with preparing, reviewing and filing each of these forms.

Consistent with current Office of Management and Budget estimates and recent

Commission rulemaking,”” we estimate that 25% of the burden of preparation of Forms

S-3, S-1, SB-2, F-3 and F-1 is carried by the company internally and that 75% of the

burden is carried by outside professionals retained by the issuer at an average cost of

$400 per hour.”® The portion of the burden carried by outside professionals is reflected

as a cost, while the portion of the burden carried by the company internally is reflected in

hours.

The table below illustrates our estimates concerning the incremental annual

compliance burden in the collection of information in hours and cost for Forms S-3, S-1,

SB-2, F-3 and F-1 as a result of this proposal.

Estimated
Change in
Annual Incremental 75% $400/hr Professional
Form Responses Hours/Form”’ Burden 25% Issuer Professional Cost
@A) B) O-AB®) | D)~(0)*0.25 (EB)~(0)*0.75 (F)=(E)*$400

S-3 761 459 349,299 87,324.75 261,974.25 $104,789,000
S-1 (118) 1,176 (138,768) (34,692) (104,076) ($41,630,400)
SB-2 (573) 638 (365,574) (91,393.5) (274,180.5) ($109,672,200)
F-3 4 166 664 166 498 $199,200
F-1 3) 1,809 (5,427) (1,356.75) (4,070.25) ($1,628,100)
Total (159,806) (39,951.5) (119,854.5) ($47,941,800)

75

For discussions of the relative burden of preparation of registration statements under the Securities Act

allocated between issuers internally and their outside advisers, see Executive Compensation and
Related Person Disclosure, Release No. 33-8732A (Aug. 29, 2006) [71 FR 56225] and Release No.

33-8591.
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In connection with other recent rulemakings, we have had discussions with several private law firms to

estimate an hourly rate of $400 as the average cost of outside professionals that assist issuers in
preparing disclosures and conducting registered offerings.
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D. Request for Comment

We request comment in order to evaluate the accuracy of our estimate of the
burden of the collections of information.” Any member of the public may direct to us
any comments concerning the accuracy of these burden estimates. Persons who desire to
submit comments on the collection of information requirements should direct their
comments to the OMB, Attention: Desk Officer for the Securities and Exchange
Commission, Office of Information and Regulatory Affairs, Washington DC 20503, and
should send a copy of the comments to Nancy M. Morris, Secretary, Securities and
Exchange Commission, 100 F Street NE, Washington, DC 20549-1090, with reference to
File No. S7-10-07. Requests for materials submitted to the OMB by us with regard to
this collection of information should be in writing, refer to File No. S7-10-07, and be
submitted to the Securities and Exchange Commission, Office of Filings and Information
Services, Branch of Records Management, 6432 General Green Way, Alexandria, VA
22312. Because the OMB is required to make a decision concerning the collections of
information between 30 and 60 days after publication, your comments are best assured of
having their full effect if the OMB receives them within 30 days of publication.
III.  Cost-Benefit Analysis

A. Summary of Proposals

We are proposing revisions to the transaction eligibility requirements of Forms
S-3 and F-3 that would allow companies to take advantage of these forms for primary
offerings regardless of the size of their public float. Whereas secondary offerings may be

registered on Forms S-3 and F-3 irrespective of float, the current instructions to Forms

" Comments are requested pursuant to 44 U.S.C. 3506(c)(2)(B).
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S-3 and F-3 restrict the use of these forms for primary securities offerings to companies
that have a minimum of $75 million in public float calculated within 60 days prior to the
date the registration statement is filed. To expand the availability of Forms S-3 and F-3
for primary offerings to more companies, we propose to allow companies with less than
$75 million in public float to register primary offerings of their securities on Forms S-3
and F-3, provided:

e they meet the other registrant eligibility conditions for the use of Form S-3 or
Form F-3, as applicable;

e they are not shell companies and have not been shell companies for at least 12
calendar months before filing the registration statement; and

e they do not sell more than the equivalent of 20% of their public float in
primary offerings under General Instruction 1.B.6. of Form S-3 or under
General Instruction I.B.5. of Form F-3 over any period of 12 calendar months.
B. Benefits
The ability to conduct primary offerings on Forms S-3 and F-3 confers significant
advantages on eligible companies in terms of cost savings and capital formation. The
time required to prepare Form S-3 or Form F-3 is significantly lower than that required
for Forms S-1, F-1 and SB-2.” This difference is magnified by the fact that Form S-3
and Form F-3, unlike Forms S-1, SB-2 and F-1, permit registrants to forward incorporate
required information by reference to disclosure in their Exchange Act filings. Therefore,
Form S-3 and Form F-3 registration statements can be automatically updated. This
allows such companies to avoid additional delays and interruptions in the offering

process and can reduce the costs associated with preparing and filing post-effective

amendments to the registration statement.
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Overall, we anticipate that the proposed expansion of Form S-3 and Form F-3
eligibility will decrease the aggregate costs of complying with the Commission’s rules by
allowing companies previously eligible to use only Form S-1, Form SB-2 or Form F-1
the use of short-form registration on Form S-3 or Form F-3, as applicable. Using our
estimates prepared for purposes of the Paperwork Reduction Act, we estimate that under
the proposal the annual decrease in the compliance burden for companies to comply with
our proposed collection of information requirements to be approximately 39,952 hours of
in-house company personnel time (valued at $6,992,000%") and to be approximately
$47,942,000 for the services of outside professionals. If our assumptions regarding these
costs and current practices are not correct or complete, then the decreased costs we
anticipate may prove to be either higher or lower than our current estimate.

In addition to the benefits associated with the estimated reduction in the time
required to prepare Forms S-3 and F-3 in lieu of Forms S-1, SB-2 and F-1, and a
company’s ability to forward incorporate prospectus disclosure by reference, Forms S-3
and F-3 provide substantial flexibility to companies raising money in the capital markets,
which ultimately may reduce the cost of capital for such companies and facilitate their
access to additional sources of investment. Companies that are eligible to use Form S-3
or Form F-3 for primary offerings are able to conduct delayed and continuous registered
offerings under Rule 415 of the Securities Act, which provides considerable flexibility in

accessing the public securities markets from time to time in response to changes in the

™ The Office of Management and Budget currently estimates the time required to prepare Form S-3 and

Form F-3 as 459 hours and 166 hours, respectively. This is contrasted with current estimates for Form
S-1, F-1 and SB-2 as 1,176 hours, 1,809 hours and 638 hours, respectively.

% Consistent with recent rulemaking releases, we estimate the value of work performed by the company

internally at a cost of $175 per hour.
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market and other factors. Eligible companies are permitted to register securities prior to
planning any offering and, once the registration statement is effective, offer these
securities in one or more tranches without waiting for further Commission action. By
having more control over the timing of their offerings, these companies can take
advantage of desired market conditions, thus allowing them to raise capital on more
favorable terms (such as pricing) or to obtain lower interest rates on debt. In addition,
they can vary certain terms of the securities being offered upon short notice, enabling
them to more efficiently meet the competitive requirements of the public securities
markets. We believe that extending shelf registration benefits to more companies, as we
have proposed, will facilitate the capital-raising efforts of smaller public companies who
currently have fewer financing options than their larger counterparts.81 Consequently, we
anticipate that the proposal, if adopted, would result in smaller issuers raising more
capital through the public markets rather than through exempt offerings conducted in the
domestic and offshore markets. Investors in these companies will benefit by such
companies’ improved access to capital on more favorable terms. In particular, investors
in smaller public companies may be less subject to the risk of dilution in the value of
their shares if the companies in which they invest are able to meet more of their capital
needs in the public markets. By selling into the public markets, these companies may be
able to avoid the substantial pricing discounts that private investors often demand to

compensate them for the relative illiquidity of the restricted shares they are purchasing.®

81 See generally, Chaplinsky and Haushalter, Financing Under Extreme Uncertainty: Contract Terms and

Returns to Private Investments in Public Equity.

82 IL:I
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The public registration of securities also provides additional benefits to investors
over alternative forms of capital raising. To the extent that the amendments, if adopted,
lead to an increase in the use of Form S-3 and Form F-3 as a source of financing and a
decrease in private market alternatives, investors in those offerings will benefit from the
additional investor protections associated with public registration.

Notwithstanding our belief regarding the beneficial effects of the proposed
amendments, however, any resulting benefits that accrue to companies and their investors
as a result of these amendments will depend on future market conditions and
circumstances unique to each company.

C. Costs

As discussed in Section B. above, we do not expect that the proposed
amendments to Forms S-3 and F-3 will materially increase companies’ overall
compliance costs associated with preparing, reviewing and filing these registration
statements, although there may be some additional costs incurred by companies to
monitor their ongoing compliance with the 20% sales restriction imposed by the
amendments. At the same time, the amendments could result in certain additional market
costs that are difficult to quantify. For example, it has been suggested that there are risks
inherent in allowing smaller public companies to take advantage of shelf primary
offerings on Forms S-3 and F-3: because this would permit such companies to avail
themselves of periodic takedowns without further Commission action or prior staff
review, concerns have been raised about the increased potential for fraud and market

manipulation.® Although the Commission would retain the authority to review

8 Seen. 45 above.
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registration statements before declaring them effective, individual takedowns are not
subject to prior staff review. Under the current rules, if issuers are instead using Forms
S-1, SB-2 or F-1, they would be required to file separate registration statements for each
new offering, which would be subject to selective staff review before going effective. If
these issuers can instead conduct shelf offerings on Form S-3 and Form F-3, there may be
some loss of the deterrent effect on the companies’ disclosures in connection with each
takedown off the shelf because of the lack of prior staff review. In addition, the short
time horizon of shelf offerings may also reduce the time that participating underwriters
have to apply their independent scrutiny and judgment to an issuer’s prospectus
disclosure. We have also considered the effect the amendments may have on market
demand in the securities of smaller public companies offered on Form S-3 and Form F-3.
If there is a perception that smaller public company securities offered through shelf
registration statements are more prone to abuse because of the lack of involvement by the
Commission staff, this may erode investor confidence in these offerings generally. This
could, in turn, make it more difficult for these companies to raise capital and significantly
negate the benefits of the rule.

While we recognize that extending the benefits of shelf registration to an
expanded group of companies will, by necessity, limit the staff’s direct involvement in
takedowns of securities off the shelf and could therefore pose some risk to investors, we
believe that the costs will be justified by the benefits that will accrue by facilitating the
capital formation efforts of smaller public companies. As we have discussed elsewhere
in this release, the risks to investor protection by expanding the base of companies
eligible for primary offerings on Forms S-3 and F-3 have been significantly mitigated by

technological advances affecting the manner in which companies communicate with
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investors, allowing widespread, direct, and contemporaneous accessibility of company
disclosure at little or no cost. Moreover, the scope of heightened disclosure obligations
and liability of smaller public companies under the federal securities laws are sufficiently
comparable for these purposes to the largest reporting companies such that the proposed
expansion of Form S-3 and Form F-3 primary offering eligibility should not adversely
impact investors. In this regard, to ensure that the expansion of eligibility is carried out
with appropriate moderation and attention to the continued protection of investors, we
have proposed to exclude shell companies from eligibility and to impose a 20%
restriction on the amount of securities that can be sold into the market in any period of 12
calendar months by eligible issuers on Forms S-3 and F-3. We note, however, that
monitoring compliance with this 20% limitation may be more difficult given the lack of
prior staff review before a shelf offering.

D. Request for Comment

We solicit comments, including quantitative data, to assist our assessment of the
costs and benefits of the proposal that we have identified, or any other costs or benefits
that we have not addressed but ought to consider. Commenters are encouraged to address
any potentially material costs and benefits, whether direct or indirect.

IV.  Consideration of Burden on Competition and Promotion of Efficiency,
Competition and Capital Formation

Securities Act Section 2(b)** requires us, when engaging in rulemaking where we
are required to consider or determine whether an action is necessary or appropriate in the
public interest, to consider, in addition to the protection of investors, whether the action

will promote efficiency, competition, and capital formation.

¥ 15U.S.C. 77b(b).
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We expect the proposed amendments, if adopted, to increase efficiency and
enhance capital formation, and thereby benefit investors, by facilitating the ability of
smaller public companies to access the capital markets consistent with investor
protection. Currently, many companies are ineligible to use Forms S-3 and F-3 to
register primary offerings of their securities because the size of their public float does not
satisfy the $75 million threshold required by these forms. Consequently, they are unable
to take advantage of the important benefits enjoyed by eligible companies, the most
significant of which is the ability to conduct primary offerings on a delayed and
continuous basis. The ability to register securities that may be taken off the shelf as
needed, without prior staff review, provides a powerful tool for capital formation because
it allows companies the flexibility to take advantage of desired market conditions
efficiently and upon short notice. Companies may be able to raise capital more cheaply,
quickly, and on more favorable terms than would otherwise be the case. We believe that
investors in these companies will benefit by such companies’ improved access to capital
on more favorable terms. In particular, investors in smaller public companies may be less
subject to the risk of dilution in the value of their shares if the companies in which they
invest are able to meet more of their capital needs in the public markets. By selling into
the public markets, these companies may be able to avoid the substantial pricing
discounts that private investors often demand to compensate them, in part, for the relative
illiquidity of the restricted shares they are purchasing.*

We therefore believe that extending shelf registration benefits to more companies

as we have proposed will facilitate the capital-raising efforts of smaller public companies

% Seen. 82.

50



who currently have fewer financing options than their larger counterparts.*®
Consequently, we anticipate that the proposal, if adopted, would lead to efficiencies in
capital formation, as smaller issuers would be able to raise more capital through the
public markets rather than through exempt offerings conducted in the domestic and
offshore markets.

At the same time, we have also considered the potential that the amendments
might result in certain additional market costs that could limit any efficiencies realized.
For example, it has been suggested that extending the benefits of shelf registration to an
expanded group of companies will limit the staff’s direct involvement in takedowns of
securities off the shelf and could therefore pose some risk to investors. In addition, the
short time horizon of shelf offerings also may reduce the time that participating
underwriters have to apply their independent scrutiny and judgment to an issuer’s
prospectus disclosure. By reducing this staff and underwriter oversight, there is a risk
that these securities offerings may be more vulnerable to abuses. Moreover, because
companies with a smaller market capitalization, as a group, have a comparatively smaller
market following than larger, well-seasoned issuers and are more thinly traded, smaller
companies’ securities may be more vulnerable to potential manipulative practices. We
also have considered the effect the amendments may have on market demand in the
securities of smaller public companies offered on Form S-3 and Form F-3. If there is a
perception that smaller public company securities offered through shelf registration
statements are more prone to abuse because of the lack of prior involvement by the

Commission staff, this may erode investor confidence in these offerings generally. This

8 Seen. 81.
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could, in turn, make it more difficult for these companies to raise capital and significantly
negate the benefits of the rule.

We do not believe that the potential efficiencies and benefits to capital formation
resulting from the amendments will be substantially lessened by these potential costs.

We believe that the risks to investor protection by expanding the base of companies
eligible for primary offerings on Forms S-3 and F-3 have been significantly mitigated by
technological advances affecting the manner by which companies communicate with
investors, allowing widespread, direct, and contemporaneous accessibility of company
disclosure at little or no cost. Moreover, the scope of heightened disclosure obligations
and the liability of smaller public companies under the federal securities laws are
sufficiently comparable for these purposes to the largest reporting companies, such that
the proposed expansion of Form S-3 and Form F-3 primary offering eligibility should not
adversely impact investors. In this regard, to provide that the expansion of eligibility is
carried out with appropriate moderation and attention to the continued protection of
investors, we have proposed to exclude shell companies from eligibility and to impose a
20% restriction on the amount of securities that can be sold into the market in any period
of 12 calendar months by eligible issuers on Forms S-3 and F-3.

In addition to the salutary effects that we anticipate with respect to capital
formation, companies may also realize cost efficiencies stemming from the enhanced
ability to incorporate by reference disclosure information from their Exchange Act
filings. Because Forms S-3 and F-3 allow a company maximum reliance on its Exchange
Act filings to satisfy required prospectus disclosure, these registration statements can be
more abbreviated than alternative registration forms and are updated automatically by the

company’s future Exchange Act filings. This translates into a reduction in the time and
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the cost of preparing and reviewing disclosure, filing documents, and retaining records.
We estimate that under the proposal the annual decrease in the compliance burden for
companies who previously were ineligible to use Forms S-3 and F-3 for primary
offerings to be approximately 39,952 hours of in-house company personnel time (valued
at $6,992,000%) and to be approximately $47,942,000 for the services of outside
professionals.

The effects of the proposed amendments on competition are difficult to predict,
but it is possible that making it easier for smaller public issuers to access the domestic
public securities markets will lead to a reallocation of capital, as companies that
previously had little choice but to offer their securities in private offerings or in offshore
markets because of their S-3 and F-3 ineligibility will now find it cost-effective to offer
their securities domestically in primary offerings on Form S-3 and Form F-3. If such a
reallocation occurs, it may also impact securities market professionals, such as finders,
brokers and agents, who specialize in facilitating private securities offerings. The
demand for these services may shift to the public markets, where other professionals,
such as investment banks that underwrite public offerings, have a comparative advantage.

We request comment on whether the proposals, if adopted, would promote
efficiency, competition, and capital formation or have an impact or burden on
competition. Commenters are requested to provide empirical data and other factual

support for their views, if possible.

7 See n. 80 above.
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V. Initial Regulatory Flexibility Act Analysis

This Initial Regulatory Flexibility Act Analysis has been prepared in accordance
with 5 U.S.C. 603. It relates to proposed revisions to the eligibility requirements for the
use of registration statements on Forms S-3 and F-3 to register primary offerings of
securities.

A. Reasons for the Proposed Action

Currently, many smaller public companies are ineligible to use Forms S-3 and F-3
to register primary offerings of their securities because the size of their public float does
not satisfy the $75 million threshold required by these forms. Consequently, they are
unable to take advantage of the important benefits enjoyed by eligible companies, the
most significant of which is the ability to conduct primary offerings on a delayed and
continuous basis. The ability to register securities that may be taken off the shelf as
needed, without prior staff review, provides a powerful tool for capital formation because
it allows companies the flexibility to take advantage of desired market conditions
efficiently and on short notice. As such, eligible companies may be able to raise capital
more cheaply, quickly, and on more favorable terms than would otherwise be the case.
Without this source of financing, smaller public companies that are not eligible to register
primary offerings on Form S-3 or From F-3 currently have fewer, and less favorable,

financing options than their larger Form S-3 and F-3-eligible counterparts.
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B. Objectives

The proposed amendments aim to amend Forms S-3 and F-3 to extend the
benefits of incorporation by reference and shelf registration to more companies, which in
turn will facilitate the ability of smaller public companies to access the capital markets.

C. Legal Basis

We are proposing these amendments pursuant to Sections 6, 7, 8, 10 and 19(a) of
the Securities Act, as amended.

D. Small Entities Subject to the Proposed Amendments

The Regulatory Flexibility Act defines “small entity” to mean “small business,”

»88 The Commission’s rules

“small organization,” or “small governmental jurisdiction.
define “small business” and “small organization” for purposes of the Regulatory
Flexibility Act for each of the types of entities regulated by the Commission.*” Roughly
speaking, a “small business” and “small organization,” when used with reference to an
issuer other than an investment company, means an issuer with total assets of $5 million
or less on the last day of its most recent fiscal year. We estimate that there are
approximately 1,100 issuers, other than investment companies, that may be considered
reporting small entities.”

The proposal would affect small entities that are not shell companies and satisty

the registrant eligibility requirements for the use of Form S-3 or Form F-3, which

¥ 50U.S.C. §601(6).

¥ Rules 157 under the Securities Act [17 CFR 230.157], 0-10 under the Exchange Act [17 CFR 240.0-
10] and 0-10 under the Investment Company Act [17 CFR 270.0-10] contain the applicable definitions.

% The estimated number of reporting small entities is based on 2007 data, including the Commission’s

EDGAR database and Thomson Financial’s Worldscope database. This represents an update from the
number of reporting small entities estimated in prior rulemakings. See, for example, Executive
Compensation and Related Disclosure, Release No. 33-8732A (Aug. 29, 2006) [71 FR 53158] (in
which the Commission’s estimated a total of 2,500 small entities, other than investment companies).
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generally pertain to a company’s reporting history under the Exchange Act.”’ Based on
these registrant eligibility requirements, we estimate that there are approximately 990
small entities that would be affected by the proposal and would therefore become eligible
to use Form S-3 or Form F-3 for primary securities offerings.

E. Reporting, Recordkeeping and Other Compliance Requirements

The proposed amendments to the transaction eligibility requirements of Forms
S-3 and F-3 would affect only small entities that meet the registrant eligibility
requirements of Form S-3 or Form F-3, as applicable, are not shell companies and choose
voluntarily to register one or more primary securities offerings on Form S-3 or Form F-3.
Because Forms S-3 and F-3 are abbreviated registration forms that can be updated
automatically through incorporation by reference of a registrant’s Exchange Act filings,
we believe use of the forms by eligible small entities would decrease their existing
compliance burden. Because the proposal does not affect the information disclosure
requirements of Form S-3 or Form F-3, we do not believe that the costs of complying
with the amendments for small entities will be disproportionate to that of large entities.”
We recognize, however, that there will be some additional costs associated with an
issuer’s need to continually monitor its compliance with the proposed 20% limitation on
sales in any period of 12 calendar months, but we believe that any such costs will be

insignificant.

%1 Seen.?29 and n. 51 above.

2 1t should be noted, however, that General Instruction II.C. of Form S-3 currently requires “small

business issuers” (as defined in Rule 405 of the Securities Act [17 CFR 230.405]) to refer to the
disclosure items in Regulation S-B [17 CFR 228.10 et seq.] and not Regulation S-K. Since Regulation
S-B disclosure requirements generally are less extensive than Regulation S-K, small business issuers
that file on Form S-3 may have a comparatively lesser compliance burden than larger issuers.
However, because the Office of Management and Budget does not provide average compliance
estimates for Form S-3 that distinguish between filers subject to Regulation S-K and filers subject to
Regulation S-B, we have not made such a distinction in this Initial Regulatory Flexibility Analysis.
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For purposes of the Paperwork Reduction Act, we estimate the annual decrease in
the paperwork burden for small entities to comply with our proposed collection of
information requirements to be approximately 7,854 hours of in-house company
personnel time (valued at $1,375,000°%) and to be approximately $9,425,000 for the
services of outside professionals. To arrive at these estimates, we applied the same
methodology to small entities that we described in Section II.C. above for large and small
companies combined. Assuming that 990 small entities would be eligible for primary
offerings on Forms S-3 and F-3 if the proposal is adopted, we estimated that these entities
filed a total of 193 registration statements on Forms S-1, SB-2 and F-1 during the twelve
months ending December 31, 2006.”* We then assumed that these filings on Forms S-1,
SB-2 and F-1 would have been made instead on Forms S-3 or Form F-1, as applicable, to
the extent that the issuers would not be limited by the proposed 20% restriction on the
amount of securities they may offer in any period of 12 calendar months. Therefore, we
assume that the Forms S-1, SB-2 and F-1 filed by the subject small entities will decrease
from the number filed in 2006 but, because of the proposed 20% restriction on sales, this
number will not decrease to 0. Instead, we believe that some Forms S-1, SB-2 and F-1
will continue to be filed annually by these small entities. As such, we have taken the
number of Forms S-1, SB-2 and F-1 that were filed by these small entities in calendar
year 2006 and decreased this number by 85% for each form, for a total decrease of 165

filings.” Therefore, we assume that approximately 165 fewer Forms S-1, SB-2 and F-1

% See n. 80 above.

% The total of 193 filings is comprised of 21 Forms S-1; 172 Forms SB-2; and 0 Forms F-1.

% This number deducts 85% from the totals for each of the three registration forms, as follows: Form S-1

(85% of 21, rounded up, equals 18); Form SB-2 (85% of 172, rounded up, equals 147); and Form F-1
(85% of 0 equals 0). Adding these together, the combined reduction is equal to 165 filings.
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will be filed by all small entities in calendar year 2006. The actual number could be more
or less depending on various factors, including future market conditions.

Furthermore, we believe that the 990 small entities that we estimate will be
affected by the rule change would have conducted more registered securities offerings
had they been able to use Forms S-3 and F-3 because of the benefits of forward
incorporation and the ability to utilize shelf registration to maximize market
opportunities. We assume that the inability of these small entities to utilize Forms S-3
and F-3 limited their capacity to access the public securities markets and, because of the
cost and lack of flexibility associated with Forms S-1, SB-2 and F-1, either did not file
registration statements on Forms S-1, SB-2 or F-1, or were limited in the number that
they filed. We therefore believe that the annual number of responses on Forms S-3 and
F-3 for purposes of the Paperwork Reduction Act will increase by an increment greater
than simply the total of 165 fewer registration statements on Forms S-1, SB-2 and F-1
that we estimate will be filed going forward by the 990 small entities who would qualify
for primary offerings on Forms S-3 and F-3 as a result of our proposal. We further
assume that this increase in Forms S-3 and F-3 will be mitigated to some degree by the
proposed 20% restriction on securities sold in any period of 12 calendar months, which
may limit the frequency and volume of additional securities offerings on Form S-3 and
Form F-3. To reflect this, we have taken the 165 Forms S-1, SB-2 and F-1 that were filed
by these small entities in calendar year 2006 and increased this number by 10% for each

form, for a total increase of 182 filings.”® Therefore, we assume that approximately 182

% This number adds a 10% premium to the individual totals for each of the three registration forms, as

follows: Form S-1 (10% of 18, rounded up, equals 2); Form SB-2 (10% of 147, rounded up, equals
15); and Form F-1 (10% of 0 equals 0). The sum of these increases, which is equal to 17, is then
added to the total of 165 Forms S-1, SB-2 and F-1 filed by the subject companies in 2006.
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additional Forms S-3 and F-3 will be filed over and above the number of total Forms S-3
and F-3 filed by small entities in calendar year 2006. The actual number could be more
or less depending on various factors, including future market conditions.

To calculate the total effect of the proposed amendments on the overall
compliance burden for small entities, we subtracted the burden associated with the 165
fewer Forms S-1, SB-2 and F-1 registration statements that we expect will be filed
annually by small entities in the future and added the burden associated with our estimate
of 182 additional Forms S-3 and F-3 filed annually by small entities as a result of the
proposal. We used current Office of Management and Budget estimates in our
calculation of the hours and cost burden associated with preparing, reviewing and filing
each of these forms.

We estimate that 25% of the burden of preparation of Forms S-3, S-1, SB-2, F-3
and F-1 is carried by the small entity internally and that 75% of the burden is carried by
outside professionals retained by the small entity at an average cost of $400 per hour.
The portion of the burden carried by outside professionals is reflected as a cost, while the
portion of the burden carried by the small entity internally is reflected in hours.

The table below illustrates our estimates concerning the incremental annual
compliance burden in hours and cost for Forms S-3, S-1, SB-2, F-3 and F-1 for small

entities as a result of this proposal.
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Estimated
Change in
Annual Incremental 75% $400/hr Professional
Form Responses Hours/Form®’ Burden 25% Issuer Professional Cost
(&) B) (©O)=(A)*B) D)y=(C)*0.25 E=(C)*0.75 (E)=(E)*$400

S-3 182 459 83,538 20,884.5 62,653.5 $25,061,400
S-1 (18) 1,176 (21,168) (5,292) (15,876) ($6,350,400)
SB-2 (147) 638 (93,786) (23,446.5) (70,339.5) ($28,135,800)
F-3 0 166 0 0 0 $0
F-1 0 1,809 0 0 0 $0
Total (31,416) (7,854) (23,562) ($9,424,800)

We encourage written comments regarding this analysis. We solicit comments as
to whether the proposed amendments could have an effect that we have not considered.
We request that commenters describe the nature of any impact on small entities and
provide empirical data to support the extent of the impact.

F. Duplicative, Overlapping or Conflicting Federal Rules

We believe that there are no federal rules that conflict with or completely
duplicate the proposed amendments.

G. Significant Alternatives

The Regulatory Flexibility Act directs us to consider significant alternatives that
would accomplish the stated objectives, while minimizing any significant adverse impact
on small entities. In connection with the proposal, the Regulatory Flexibility Act requires
that we consider the following alternatives:

1. establishing different compliance or reporting requirements which take
into account the resources available to smaller entities;

2. the clarification, consolidation or simplification of disclosure for small
entities;

3. use of performance standards rather than design standards; and

4. exempting smaller entities from coverage of the disclosure requirements,
or any part thereof.

7" This reflects current Office of Management and Budget estimates.
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Of these alternatives, only the last appears germane to this proposal. Alternative
3 is not applicable, as the distinction between performance standards and design
standards has no bearing on the proposed amendments. Alternatives 1 and 2, because
they pertain to establishing different or simplified reporting requirements for smaller
entities, also would not seem helpful in this instance because our proposal, if adopted,
would reduce the compliance burden on eligible smaller entities. Regarding Alternative
4, we considered relaxing the transaction eligibility requirements for Forms S-3 and F-3
to a greater degree than we are proposing. As discussed above in this release, some have
advocated in favor of allowing primary offerings on Form S-3 by all companies that have
been reporting under the Exchange Act for at least one year and are current in their
Exchange Act reporting at the time of filing. As we stated, however, we decline at this
time to propose a less restrictive eligibility requirement. We believe that imposing the
20% limitation on the amount of securities that smaller public companies may sell
pursuant to primary offerings on Forms S-3 and F-3, as described, strikes the appropriate
balance between helping to facilitate capital formation through the securities markets and

our primary objective of investor protection.

H. Solicitation of Comment
We encourage the submission of comments with respect to any aspect of this
Initial Regulatory Flexibility Analysis. In particular, we request comments regarding:

« the number of small entity issuers that may be affected by the proposed
revisions to Forms S-3 and F-3;

« the existence or nature of the potential impact of the proposed revisions on
small entity issuers discussed in the analysis; and

« how to quantify the impact of the proposed revisions.
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Commenters are asked to describe the nature of any impact and provide empirical data
supporting the extent of the impact. Such comments will be considered in the preparation
of the Final Regulatory Flexibility Analysis, if the proposed revisions are adopted, and
will be placed in the same public file as comments on the proposed amendments.

VI.  Small Business Regulatory Enforcement Fairness Act

For purposes of the Small Business Regulatory Enforcement Fairness Act of

1996,% a rule is “major” if it has resulted, or is likely to result in:
e an annual effect on the U.S. economy of $100 million or more;
e amajor increase in costs or prices for consumers or individual industries; or
e significant adverse effects on competition, investment or innovation.

We request comment on whether our proposal would be a “major rule” for
purposes of the Small Business Regulatory Enforcement Fairness Act. We solicit
comment and empirical data on:

« the potential effect on the U.S. economy on an annual basis;

« any potential increase in costs or prices for consumers or individual industries;
and

« any potential effect on competition, investment, or innovation.
VII. Statutory Authority and Text of the Amendments
The amendments described in this release are being proposed under the authority
set forth in §§ 6, 7, 8, 10 and 19(a) of the Securities Act, as amended.
List of Subjects
17 CFR Part 239

Reporting and recordkeeping requirements, Securities.

% Pub. L. No. 104-121, Title II, 110 Stat. 857 (1996).
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For the reasons set out in the preamble, the Commission proposes to amend title

17, chapter II, of the Code of Federal Regulations as follows:

PART 239 - FORMS PRESCRIBED UNDER THE SECURITIES ACT OF 1933
1. The authority citation for part 239 is revised to read in part as follows:
Authority: 15 U.S.C. 771, 77g, 77h, 77j, 77s, 772-2, 77z-3, 77sss, 78c, 781, 78m,

78n, 780(d), 78u-5, 78w(a), 7811(d), 77mm, 80a-2(a), 80a-3, 80a-8, 80a-9, 80a-10, 80a-

13, 80a-24, 80a-26, 80a-29, 80a-30, and 80a-37, unless otherwise noted.

* ok % Kk
2. Amend Form S-3 (referenced in §239.13) by adding General Instruction

1.B.6. to read as follows:

Note -The text of Form S-3 does not, and this amendment will not, appear in the
Code of Federal Regulations.

FORM S-3
REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933
* ok ok Kk
GENERAL INSTRUCTIONS
I. Eligibility Requirements for Use of Form S-3 * * *
B. Transaction Requirements. * * *

6. Limited Primary Offerings by Certain Other Registrants. Securities to be

offered for cash by or on behalf of a registrant; provided that:

(a) the aggregate market value of securities sold by or on behalf of the registrant
pursuant to this Instruction I.B.6. during the period of 12 calendar months immediately
prior to, and including, the sale is no more than 20% of the aggregate market value of the

voting and non-voting common equity held by non-affiliates of the registrant; and
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(b) the registrant is not a shell company (as defined in §230.405 of this chapter)
and has not been a shell company for at least 12 calendar months previously and if it has
been a shell company at any time previously, has filed current Form 10 information with
the Commission at least 12 calendar months previously reflecting its status as an entity
that is not a shell company.

Instructions.

1. “Common equity” is as defined in Securities Act Rule 405 (§230.405 of this
chapter). For purposes of computing the aggregate market value of the registrant’s
outstanding voting and non-voting common equity pursuant to General Instruction [.B.6.,
registrants shall use the price at which the common equity was last sold, or the average of
the bid and asked prices of such common equity, in the principal market for such
common equity as of a date within 60 days prior to the date of sale. See the definition of
“affiliate” in Securities Act Rule 405 (§230.405 of this chapter).

2. For purposes of computing the aggregate market value of all securities sold by
or on behalf of the registrant in offerings pursuant to General Instruction I.B.6. during
any period of 12 calendar months, registrants shall aggregate the gross proceeds of such
sales; provided, that, in the case of derivative securities convertible into or exercisable for
shares of the registrant’s common equity, registrants shall calculate the aggregate market
value of any underlying equity shares in lieu of the market value of the derivative
securities. The aggregate market value of the underlying equity shall be calculated by
multiplying the maximum number of common equity shares into which the derivative
securities are convertible or for which they are exercisable as of a date within 60 days
prior to the date of sale, by the same per share market price of the registrant’s equity used

for purposes of calculating the aggregate market value of the registrant’s outstanding
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voting and non-voting common equity pursuant to Instruction 1 to General Instruction
[.B.6. If the derivative securities have been converted or exercised, the aggregate market
value of the underlying equity shall be calculated by multiplying the actual number of
shares into which the securities were converted or received upon exercise, by the market
price of such shares on the date of conversion or exercise.

3. If the aggregate market value of the registrant’s outstanding voting and non-
voting common equity computed pursuant to General Instruction I.B.6. equals or exceeds
$75 million subsequent to the effective date of this registration statement, then the 20%
limitation on sales specified in General Instruction [.B.6(a) shall not apply to additional
sales made pursuant to this registration statement on or subsequent to such date and
instead the registration statement shall be considered filed pursuant to General Instruction
L.B.1.

4. The term “Form 10 information” means the information that is required by
Form 10, Form 10-SB, or Form 20-F (§249.210, §249.210b, or §249.220f of this
chapter), as applicable to the registrant, to register under the Securities Exchange Act of
1934 each class of securities being registered using this form. A registrant may provide
the Form 10 information in another Commission filing with respect to the registrant.

5. The date used in Instruction 2 to General Instruction 1.B.6. shall be the same
date used in Instruction 1 to General Instruction 1.B.6.

6. A registrant’s eligibility to register a primary offering on Form S-3 pursuant to
General Instruction [.B.6. does not mean that the registrant meets the requirements of
Form S-3 for purposes of any other rule or regulation of the Commission apart from Rule

415(a)(1)(x) (§230.415(a)(1)(x)) of this chapter).

% %k ok ok o3k
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3. Amend Form F-3 (referenced in §239.33) by adding General Instruction

1.B.5. to read as follows:

Note -The text of Form F-3 does not, and this amendment will not, appear in the
Code of Federal Regulations.

FORM F-3
REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933
* ok ok Kk
GENERAL INSTRUCTIONS
I. Eligibility Requirements for Use of Form F-3 * * *
B. Transaction Requirements. * * *

5. Limited Primary Offerings by Certain Other Registrants. Securities to be

offered for cash by or on behalf of a registrant; provided that:

(a) the aggregate market value of securities sold by or on behalf of the registrant
pursuant to this Instruction I.B.5. during the period of 12 calendar months immediately
prior to, and including, the sale is no more than 20% of the aggregate market value
worldwide of the voting and non-voting common equity held by non-affiliates of the
registrant; and

(b) the registrant is not a shell company (as defined in §230.405 of this chapter)
and has not been a shell company for at least 12 calendar months previously and if it has
been a shell company at any time previously, has filed current Form 10 information with
the Commission at least 12 calendar months previously reflecting its status as an entity

that is not a shell company.
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Instructions.

1. “Common equity” is as defined in Securities Act Rule 405 (§230.405 of this
chapter). For purposes of computing the aggregate market value of the registrant’s
outstanding voting and non-voting common equity pursuant to General Instruction [.B.5.,
registrants shall use the price at which the common equity was last sold, or the average of
the bid and asked prices of such common equity, in the principal market for such
common equity as of a date within 60 days prior to the date of sale. See the definition of
“affiliate” in Securities Act Rule 405 (§230.405 of this chapter).

2. For purposes of computing the aggregate market value of all securities sold by
or on behalf of the registrant in offerings pursuant to General Instruction I.B.5. during
any period of 12 calendar months, registrants shall aggregate the gross proceeds of such
sales; provided, that, in the case of derivative securities convertible into or exercisable for
shares of the registrant’s common equity, registrants shall calculate the aggregate market
value of any underlying equity shares in lieu of the market value of the derivative
securities. The aggregate market value of the underlying equity shall be calculated by
multiplying the maximum number of common equity shares into which the derivative
securities are convertible or for which they are exercisable as of a date within 60 days
prior to the date of sale, by the same per share market price of the registrant’s equity used
for purposes of calculating the aggregate market value of the registrant’s outstanding
voting and non-voting common equity pursuant to Instruction 1 to General Instruction
[.B.5. If the derivative securities have been converted or exercised, the aggregate market
value of the underlying equity shall be calculated by multiplying the actual number of
shares into which the securities were converted or received upon exercise, by the market

price of such shares on the date of conversion or exercise.
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3. Ifthe aggregate market value of the registrant’s outstanding voting and non-
voting common equity computed pursuant to General Instruction I.B.5. equals or exceeds
$75 million subsequent to the effective date of this registration statement, then the 20%
limitation on sales specified in General Instruction [.B.5(a) shall not apply to additional
sales made pursuant to this registration statement on or subsequent to such date and
instead the registration statement shall be considered filed pursuant to General Instruction
I.B.1.

4. The term “Form 10 information” means the information that is required by
Form 10, Form 10-SB, or Form 20-F (§249.210, §249.210b, or §249.220f of this
chapter), as applicable to the registrant, to register under the Securities Exchange Act of
1934 each class of securities being registered using this form. A registrant may provide
the Form 10 information in another Commission filing with respect to the registrant.

5. The date used in Instruction 2 to General Instruction 1.B.5. shall be the same
date used in Instruction 1 to General Instruction 1.B.5.

6. A registrant’s eligibility to register a primary offering on Form F-3 pursuant to
General Instruction [.B.5. does not mean that the registrant meets the requirements of
Form F-3 for purposes of any other rule or regulation of the Commission apart from Rule

415(a)(1)(x) (§230.415(a)(1)(x)) of this chapter).

% %k ok ok o3k

By the Commission.
Nancy M. Morris
Secretary

Dated: June 20, 2007
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