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Warte's Dmwct Dhal (212) 225-2550
E-Mail. lhm.m@cph.cqm

July 27, 2005

Hon. Paul G. Gardephe
United States District Judge
Southern District of New York
United States Courthouse

500 Pearl Street, Room 920
New York, NY 10007-1312

Re: Securities and Exchange Commission v. Reserve Management Company,
Inc. et al, No. 09-CV-4366 (PGG)

Dear Judge Gardephe,

We write on behalf of Banc of America Securities LLC (“BAS”) in response to
this Court’s Junc 8, 2009 order inviting objections to the Proposed Order to Show Cause and
Application for Injunctive and Other Relief and Approval of the Commission’s Proposed Plan of
Distribution, filed with the Cowrt an May 26, 2009 by the Securities and Exchange Commission
(the “SEC™), regarding the remaining assets of the Pimary Fund. By way of background, BAS
held 607 million shares of the Primary Fund, and properly submitted in good order requests for
redemption of those shares on the morning and early afternoon of September 15, 2008. At that
time, the net asset value (“NAV™) was $1.00 per share. BAS had a legal right to receive that
value for each of the shares it redeemed and no order of the SEC prevented the Reserve Fund
from paying that amount. Nonetheless, none of the proceeds from any of those requests for
redemption was transmitted to BAS the pext business day, as required by the Primary Fund
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Pmspectus (tbe “Prospectus™). BAS has brought an action m New York State Court agamst the
Reserve Fund seeking the redemption payments it is owed.'

BAS opposes the SEC’s proposal to distribute the remaining assets of the Primary
Fund pro rata to all investors because it is unfair and inequitable. Section 25(c) of the of the
Investment Company Act of 1940 (the “ICA™), which provides that the SEC cam institute
proceedings asking a Court to enjoin a proposed unfair and inequitable plan of distribution, does
not give the SEC the right to force a reorganization plan that is inequitable or require the Court to
give any special deference to the SEC’s proposed plan. Rather, the Court must make its own
judgment. See 15 U.S.C. § 80a-25(c). And, “[a] reasonable plan may consider the relative
strength and values of different categones of claims.” Jn Re Global Crossing Sec. & ERISA
Litig., 225 F.R.D. 436, 462 (SDN.Y. 2004); see also SEC v. Elliot, 953 F.24 1560, 1569 (11th

Cir. 1992).

The SEC’s plan here does not appropriately take into account the relative strength
and values of different categories of claims, but rather ireats identically those who timely took
action to exercise their coptractual rights to redeem their shares and those who did not. BAS and
the other “early redecmers™ are not similarly situated to those who saw the NAV on September
15, were aware of market conditions that day, and nonethcless chose not to redecm. BAS
exercised its rights under the Prospectus and thus — unlike those who did not redeem - is entitled
as matter of law and contractual agreement to receive $1.00 per share, Federal law requires
redemptions to be honored at the NAV pext calculated, 17 CF.R. § 270.22¢-1(g), and the
Primary Fund is contractually obligated to redeem BAS's shares within one business day and at
the NAV next calculated, which was §1.00 per share. Paradoxically, the effect of the SEC’s pro
rata distribution is also to treat differently those who took action to redecm and received cash
from the Primary Fund on September 15, 2008, and those, like BAS, who took the identical
action and are still awaiting payment of the amounts reflected in their confirmation of
redemption, farther highlighting the inequitable nature of the SEC’s plan.

Further, the SEC’s plan implicates more than the private contractual relations
between the various parties involved; it relates to the integrity of the financial markets for money
market mutual funds and the Court’s decision will have a profound effect on those markets.
Section 1(b) of the ICA provides that the national interest and the interests of investors are
adversely affected when investment companies fail to protect the preferences and privileges of
holders of their outstanding securities. 15 U.S.C. § 80a-1(b)(3). One of thase “preferences and
privileges” is the privilege to redeem a share at the published NAV, That is a right that parties
rely upon in deciding to invest in money market funds and it is a right that ynust be honored if
those markers are to continve to flourish. It is inconceivable that Congress intended that a fair
angd equitable plan to equal a pro rata distribution based on an artificially identical NAV for al]
parties regardless of whether the parties are in 2 fundamentally different legal posture.

: BAS’s state court action was subscquently removed and BAS's mation o remand is pending. BAS submits
this objection without waiver of its remand motion and does not consent 1o the jurisdicdon of this Court.
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“ BAS respectfully submits that for the reasons stated above, zlong with the reasons
expressed by simslarly situsted investors,” including that the Court should not impede a
previously-filed state court lawsuit, the Commission’s proposed plan of distribution should be
amended to grant full redetoption value of $1.00 per share to BAS, a claimant who took action to

. redeem Primary Fund shares on September 15, 2008, while the NAV remained at $1.00, but
' whose redemption requests remain unfulfilled.

Sincerely,
4:%

Lewis 1, Littizn

3 See, e.g., objections submitted by Wal-Mart Stores, Juc. and the E*TRADE Eaities.
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cc:

Nancy A. Brown, Michae] Birmbaum and Michae)] Osnato, Securities and
Exchange Camrnission

Tariq Mundiya and Jeffrey B. Korn, Willkie Farr & Gallagher LLP -

David G. Trachtenberg and Judith L. Hancock., Trachtenberg Rodes & Friedberg
LLP

Kevin F. Berry, Justin Joseph D’Eliz arnd John Dellaporteas, Duane Morris LLP
Mary Katheyn Dulka and Mark Holland, Goodwin Procter LLP

Rabert Houck, Clifford Chance LLP

John Helbian, Lovell Stewart Halebian LLP

Michael Andrew Hanin and Mark P. Ressler, Kasowitz, Benson, Torres &
Friedman LLP

Evan Glassman and Michelle Lynn Levin, Steptoe & Joknsan LLP

Daniel C. Girard and Jonathan K. Levine, Girard Gibbs, LLP

Thomas K. Cadley, Ir., Sidley Austin LLP

Jules Brody and Howard T. Longman, Stwll Stull & Brody

Gary 8. Graifiman, Kantrowitz, Golhamomer & Graifman PC

Peter K. Moroh, Law Offices of Peter K Moroh

Darren J. Robbins, Samuel H. Rudman and Mark Samuel Reich, Coughlin Stoia
Geller Rudman & Robbins, LLP. - ~

Stanley M. Grossman and ;' Adam Priissin, Pomerantz Aaudek Block Grossman
& Gross LLP

Christopher J, Clark and Kevin C. Wallace, Dewey & LeBouef LLP

Laurie Edelsteln, Brune & Richard LLP

Brian D. Long, Seth Ridgrodsky and Josepk Frank Russello, Rigrodsky & Long PA
James Harrod III and Lester L, Levy Sr.,, Wolf Popper LLP

Christopher Lometti and Daniel B. Rehns, Schoengold Sporn Lattman & Lometti,
yXeok

Brad L. Milove, Miller & Milove

Davis S. Douglas, Galler Dreyer & Berkey, LLP

Michae] Asthur Walsh and Jean-Paul Jailler, Choate Hall & Stewart LLP
Panlette Suzanne Pox and Daniel Xrasner, Wolf Haldenstein Adler Freeman &
Herz LLP

John Christopher Browne, Joho James Rizio-Hamilton, Gerald H. Silk and Steven
B. Singer, Bernstein Litowitz Berger & Grossman LLP

Ployd G. Short and Anm S. Subramanian, Susman Godfrey LLP

Marshall R. King and Jason Mendro, Gibson Dunn & Crutcher LLP

Francis P. Liebhard and Joseph Seidman, Bernstein Liebhard LLP

Sherrie R. Savett, Berger & Montague PC

Harvey J. Wolkoff, Ropes & Gray LLP

Christian R. Bartholomew and Brian A. Herman, Morgan, Lewis & Brocldus LLP
David R. Buchana, Seeger Weiss LLP

Francis P. Karam, Granr & Eisenhofer P.A.

Anthony L. Paccione and Bruce Matthew Sabados, Xatten Muchin Roseromen, LLP
Caryn G. Schectman and Christopher P, Hall, DLA Piper





