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Reorganization ofEnergy West, Inco~orated  

Ladies and Gentlemen, 

Pursuant to verbal comments from the staff (the "Sfaffh) of the Securities  
and Exchange Commision ("w) Division of Corporation Finance (the 
"Division"), we hereby revise our prior request for no-action dated October 
12,2007, submitted on behalf of our client, Energy West, Incorporated a 
Montana corporation ("Enerm West"). Energy West seeks to reorganize its 
operations into a holding company structure (the "Reor~anization"). Energy I 

West will create a wholly-owned Montana subsidiary that will act as a 
I 

holding company ("Holdco"), and Holdco and Energy West will, together, I 

create a wholly-ownkd Montana subsidiary of Holdco ("Mer~erSub"). Energy 
I 

West will then merge with Mergersub (the "Merger"), and Energy West will i 

survive the merger. As a result of the Merger, Energy West will be a direct, 
wholly-owned subsidiary of Holdco and Holdco will indirectly conduct the I 

businesses that Energy West conducted immediately prior to the Merger. 
I 

Immediately following the Merger, each person who owned an equity 
interest in Energy West immediately prior to the Merger will own a 
corresponding equity interest in Holdco. 

t 

On behalf of our client, we hereby request confirmation by the Staff, in I 

the form of a no-action letter or interpretive opinion, with respect to 
interpretations under the Securities Act of 1933, as amended (the "1933Actn), t 

and the Securities Exchange Act of 1934, as amended (the "1934 Actn), 
incident to the proposed Reorganization upon the terms described in this 1 

letter. The Division has granted relief on nlally occasiolls with respect tu 
substantially identical reorganizations. 
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S u m m a r y  of Basis for Relief Requested 

Section 35-1-815 of the Montana Business Corporation Act ("MBCA")allows 
mergers to occur in certain circumstances without shareholder approval. 
The Reorganization meets the conditions set forth in Section 35-1-815 of the 
M B C A  for a merger to occur without shareholder approval. The Division has 
issued no-action letters with respect to similar reorganizations accomplished 
without shareholder approval in accordance with various states1 laws, 
including: 

Section 120 1 @) of the California General Corporation Law (see 
Natomas Co., available March 21,1980 and Viking Freight Sgstems, Inc., 
available June 9, 198 6); 
Section 251(g) of the Delaware General Corporation Law (see Roper 
fndustries, Inc., available July 19,2007, Hecla Mining Company, 
available October 31,2006, Matria Healthcare, Inc, available February 
10,2005, Kew-McGee Corporation, available Jul37 31,2001, Northwest 
~ i r l i ' nesCorporation,available December 16; 1998, World Access, Inc., 
NACT Telecommunications, Inc., available October 28,1998, El Paso 
Natural Gas Company, available May 2 1,1998, Rouge Steel) Inc., 
available ~ ~ i i l 2 2 ,19 97, BMC West Corporation, available April 4, 
1997, Nalliburton Cornpang, available December 11, 1996,Arnerica 
West Airlines, Inc., available April 25,1996, ProZer International Corp,, 
available February 8,1996, irNDRESC0, INC., available October 31, 
1995 and Toys "R" Us, Inc., available December 1,1995); 
Section 607.1 1045 of the Florida Business Corporation Act (see 
Lamafie Associates, Inc., available December 15,1998); 
Section 14A:lO-5.1 of the New Jersey Business Corporation Act (see 
Par Pharmaceutical, Inc., available June 19,1991); 
Section 1953(3) of the Pennsylvania Business Corporation Law (see 
Bon-Ton Stores, Inc ,  available July 14, 1995);and 
Section 32.34.03(4)@) of the Revised Code of Washington (see Fivst 
Mutual Savings Bank, available October 8,1999 and Washington 
Mutual Savings Bank, available August 22,1994). 

-
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Background 

The Company 

Energy West is a publicly-held corporation listed on the Nasdaq National 
Market ("Nasdaqn). Energy West is a regulated public utility with operations 
in Montana, Wyoming, North Carolina and Maine and non-utility operations 
conducted through its subsidiaries. Energy West currently conducts its 
business in three reporting segments: natural gas operations, pipeline 
operations and natural gas marketing.' Energy West is a reporting company 
under the 1934 Act and is current in its filings under the 1934 Act. Energy 
West does not meet the definitions of "large accelerated filer" or "accelerated 
filern as defined in Rule 12b-2 of the 1934 Act and, accordingly, is a non-
accelerated filer. * 

At the time the original request for no-action was submitted, Energy West 
had an authorized capitalization consisting of: (i) 5.0 million common 
shares, par value $0.15 per share ("EWST Common Stock"), and (ii) 1.5 
million preferred shares, par value $0.15 per share ("EWST Prefewed Stock"). 
On September 24,2007, the Board of Directors recommended an increase in 
the authorized capitalization of Energy West with respect to EWST Common 
Stock from 5.0 million to 15.0 million. The increase was approved by the 
shareholders of Energy West at the 2007 annual meeting held on November 
15,2007, and has since been effected. Also, on November 9,2007 the Board 
of Directors approved a three-for-two stock split of EWST Common Stock 
(the #@&"). The Board submitted the Split to the Montana Public Service 
Commission ("MPSC") and Wyoming Public Service Commission .(llWPSC1l) 

, .for approval. On December 18,2007 the MPSC approved the Split and 
Energy West now awaits approval by the TWSC. The Split will increase the 
authorized shares of EWST Common Stock from 15.0million to 22.5 million 
and would increase the shares of EMTST Common Stock currently issued and 
outstanding to 4,311,303 if the Split were effected as of the date ofthis letter. 

As of the date of this letter, Energy West has an authorized capitalization 
consisting of: (i) 15.0 million shares of EWST Common Stock, of which 
2,874,202 shares are issued and outstanding, and (ii) 1.5 million shares of 
EWST Preferred Stock, of which no shares are issued and outstanding. 
Energy West's Board of Directors has the authority, without further 

Formerly, Energy West had another reporting segment, propane operations, 
that primarily engaged in the distribution of propane in Arizona. The Arizona 
operations of this reporting segment were sold during the last fiscal year. 

Page 3  Propane distribution operations in Montana that were formerly reported under 
this segment are now reported under Energy West3 marketing segment. 

{K0151340.8)  
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determine and fix any or all of the designations and powers, preferences and 
rights, and the qualifications, limitations or restrictions of each preferred 
series prior to issuance. 

At the time the M&xger becomes effective (the "EffectiveTimen)),Holdco 
will have an authorized capitalization that is identical to the authorized 
capitalization of Energy West as of the Effective Time. The authorized 
capitalization of Holdco at the Effective Time would be as follows: (i) 15.0 
million shares of common stock, par value $0.15 per share ("Holdco Common 
Stock"), and (ii) 1.5million preferred shares, par value $0.15 per share 
("Holdco Preferred Stock"). In addition, Holdco's Board of Directors will have 
the authority, without further shareholder action, to establish separate series 
of preferred stock and to determine and fix any or all rights of the 
designations and powers, preferences and rights, and the qualifications, 
limitations or restrictions of each series prior to issuance. Prior to the 
Merger, neither Holdco nor MergerSub will have any liabilities, conduct any 
business or have any assets, other than minimal amounts of cash and cash 
equivalents representing their respective initial capitalizations and, in the 
case of Holdco, the stock of Mergersub. -.-

The Merger is not being effected in connection with any currently 
pending corporate transaction. Further, although Energy West's 
management and its Board of Directors have determined that the 
Reorganization will give them the flexibility to pursue various strategic 
alternatives in the future), there are no current plans to pursue any particular 
corporate transaction following the Merger. 

The Reovganization 

The Reorganiz.ation of Energy West will be accomplished .via the 
following steps: 

Energy West will form Holdco, a wholly-owned Montana subsidiary 
of Energy West. 
Energy West and Holdco will, together, form MergerSub, which will 
be a wholly-owned Montana subsidiary of Holdco. 

In the event the Split is approved by the WPSC and effected by Energy West prior to the 
P-eorganization, Holdco and Energy West would have authorized capitalizations that include 
22.5 million shares oftheir respective common stock at the Effective Time (rather than 15.0 
million), 

Page4 
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Holdco and effect the Merger. 
Energy West,-Holdco and MergerSub will enter a merger agreement 
(the "w)that will govern the Reorganization. As part of the Plan, 
Energy West will agree to merge with MergerSub, with Energy West 
as the survivor. Mergers effected pursuant to MBCA 9 35-1-815 do not 
require shareholder approval and do not give rise to shareholders1 
appraisal or dissenters' rights. Therefore, Energy West will not 
submit the Plan to Energy West's shareholders for approval. See 
MBCA 3 35-1-815 and the section of this letter entitled "Montana 
Corporate Law With Respect to Reorganization Without Shareholder 
Approval." 

r  Upon receipt of the approval of MPSC and WPSC, Energy West will 
merge with MergerSub, and Mergersub's existence will terminate. 
Immediately following the Effective Time and by virtue of the 
Merger: 

The stock of Holdco that Energy West owned will be transferred 
to ~oldco%r otherwise eliminated; 
The articles of incorporation and bylaws of Holdco following the 
Merger will be identical to the articles of incorporation and 
bylaws of Energy West before the Merger; 
After the Merger, each shareholder of EWST Common Stock will 
own a corresponding percentage of shares of Holdco Common 
Stock with identical designations, preferences, limitations, and 
rights; 
The number of shares of Holdco Common Stock outstanding 
imm'ediately after the Merger will be equal to the number of ' 

shares of EWST Common Stock outstanding prior to the Merger; 
Energy West.wil1 be a direct, wholly-owned subsidiary of Holdco 
and Holdco will, with and through Energy West, conduct the 
business and operations that Energy West and its subsidiaries 
formerly conducted; and 
The consolidated assets and liabilities of Holdco after the 
Effective Time will be identical to the consolidated assets and 
liabilities of Energy West prior to the Effective Time. 

At the Effective Time, Holdco Common Stock will be listed for trading on 
Nasdaq and EWST Common Stock will be withdrawn from listing. In 
connection with the reorganization, EWST Common Stock will no longer be 
registered pursuant to Section 12  of the 1934 Act. 

Energy West will timely file a Current Report on Form 8-Kwhen the 
parties enter into the Plan. Energy West is not required to notify its Page 5  



ATTORNEYS AT LAW  sharehoIders of the Merger under the MBCA; however, Energy West or 
Holdco, as appropriate, will file a Current Report on Form 8°K describing the 
Merger on the date that the Effective Time occurs. Additionally, as soon as 
practicable after the Effective Time, Holdco will issue a press release 
describing the Merger. In reliance upon the Staffs Interpretive Release 
dated September 23,1981 (Rel. 34-1 81 14), after the Reorganization, officers, 
directors and 10%benefitical owners of Energy West will not file initial 
statements on Form 3 to reflect their interest in shares of Holdco Common 
Stock, provided they note on their next subsequent filing on Forrn 4, such 
form being filed to indicate a change in their beneficial ownership of Holdco 
Common Stock, that.Holdco is the successor issuer of Energy West for 
purposes of filings under Section 16Ca). 

Page 6 
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Benefit Plans 

Energy West maintains benefit plans (each a "Benefit Plan" and 
collectively the " ~ e n & t  plans") that involve the issuance of EWST Common 
Stock or interests in EWST Common Stock or in the related Benefit Plans. 
Energy West maintains effective registration statements on Form 5-8 and 
Form S-3 (Registration Nos. 333-123341,333-32917 and 333-38061) (the 
"Plan Registrations1') with respect to the Benefit Plans. From and after the 
Effective Time, Holdco will assume all of Energy West's obligations under 
the Benefit Plans. Further, as applicable, interests in Holdco Common Stock 
will be issued in lieu of interests in EWST Common Stock under the Benefit 
Plans. In addition, pursuant to the Merger, each outstanding option to  
purchase EWST Common Stock granted pursuant to the Benefit Plans, as 
applicable, will be converted into an option to purchase the same number of 
shares Holdco Common Stock. Holdco and Energy West will execute and 
deliver such documents, and make such amendments to the Benefit Plans, as 
necessary or appropriate to effect the assumption of the Benefit Plans by 
Holdco. However, the amendments will not alter the benefits accruing to 
participants under the Benefit Plans, the number of securities to be issued 
under the Benefit Plans or the requirements for eligibility under the Benefit 
Plans. 

Montana Corporate Law With Respect to Reorganizations Accomplished 
Without Shareholder Approval 

Energy West intends to accomplish the Merger pursuant to Section 35-1- 
815 of the MBCA, a copy of which section is attached as Exhibit A to this 
letter. Section 35-1-815 of the MBCA requires a board of directors to submit 
a plan of merger to shareholders for approval in some cases, but the statute 
provides an exception to this rule where the articles of incorporation of the 
surviving corporation are identical to its articles prior to the merger, each 
shareholder of the ssrvivor will hold the same number of shares before and 
after the merger, and shareholders1 voting power is not substantially diluted 
as is the case in the Merger. 

The Division has issued no action letters with respect to reorganizations 
effected without shareholder approval on numerous occasions. See, e.g, 
Natomas Co., VikingFreight Systems, Inc., Roper Industries, fnc,, Hecla Mi~ i n g  
Company, Matria Healthcare, Inc., Km-McGee Corporation, Northwest Airlines 
Corporation, World Access, Inc., NACT Telecommunications, Inc, El Paso 
Natural Gas Company, Rouge Steel, Inc., BMC West Corporation, Halliburton 
Cornpang, A?nerica West Airlines, Inc,, Prola International Corp., INDRESCO, 
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INC., Toys Us, Inc., Lamalie Associates, Inc., Par Pharmaceutical, Inc., Bon- 
Ton Stores, Inc., First Mutual Savings Bank and WashingtonMutual Savings 
Bank, supra, Thus,the requests set forth below are based on, and consistent 
with, previous determinations of the Division. 

RequestedAdvice 

On behalf of Energy West, we seek your concurrence in the form of a no- 
action letter and interpretive opinion with respect to the following: 

1.F o m s  S-3,S-4 and S-8 

Holdco, as a successor registrant to Energy West, will be entitled to rely 
upon the prior reporting history of Energy West for the purpose of 
determining Holdco's eligibility for use of registration statements on Forms 
5-3, S-4 and 5-8. 

2. Rule 414 

After the Effective Time, Holdco will constitute a "successor issuer" of 
Energy West for purposes of Rule 414 promulgated under the 1933 Act and 
may file post-effective amendments to Energy West's registration statements 
on Forms S-3 and S-8 as contemplated by Rule 414. 

3.Rule 144(c) and (e) 

The prior activities of Energy West and the average weekly reported 
trading volume in EWST Common Stockmay be taken into account in-
determining whethe'r Holdco has complied with the information 
requirements of Rule 144(c)(l) under the 1933 Act and the limitation on the 
amount of securities that may be sold pursuant to Rule 144(e) under the 
1933 Act. 

4. Rules 12g-3and 12b-2 

The Merger constitutes a "succession" for purposes of Rule 12g-3(a) of 
the 1934 Act, and upon consummation of the Merger, the Holdco Common 
Stock will be deemed to be registered under Section 12(b) of the 1934 Act in 
accordance with Rule 12g-3(e). 

Persons who have filed statements on Schedule 13D reporting oiriership 
interests in EWST Common Stock will not be required to file any additional 
or  amended statements or forms as a result of the Merger, provided they 
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Energy West.  

Discussion andAnalysis 

1.F o m s  S-3,s-4and -8-8 

It is our opinion that Holdco, as a successor registrant, will be entitled to 
rely upon the reporting history of Energy West for the purposes of being 
eligible to use Forms S-3,S-4 and S-8. 

General Instruction I.A.7 to Form S-3under the 1933Act deems a 
successor registrant to have met the conditions for eligibility to use Form S-3 
set forth in General Instructions I.A.1,2,3 and 5 to Form 5-3 if: 

its predecessor and it, taken together, meet such conditions; 
the succession was primarily for the purpose of forming a holding 
company; and 
the assets and liabilities of the successor at the time of succession 
were substantially the same as those of the predecessor. 

As of the Effectivs Time, Holdco will have met these requirements. First, 
Holdco's predecessor, Energy West, met the requirements of General 
Instructions l.A.1,2,3 and 5 to Form 5-3. Second, the Reorganization 
constitutes a succession and is primarily for the purpose of forming a 
holding company. Third, the consolidated assets, liabilities and financial 
position of Holdco immediately after the Effective Time will be identical to 
those of Energy West prior to the Merger, and Holdco will continue to 
conduct the same business and operations as Energy West conducted prior i 

t 

to the Merger. 

Accordingly, and in the absence of economic and substantive 
consequence, we are of the opinion that H ~ l d c o  should be deemed to be a 
successor registrant for the purposes of General Instruction 1.A.7 to Forrn S-
3and should be able to include the prior reporting history of Energy West in 
determining whether Holdco "meets the requirements for use of Form S-3," 
as such phrase is used in the General Instructions to Forrn S-4under the 
1933Act and "satisfies the registrant requirements for use of S-3" as such 
phrase is used in the General Instructions to Forrn S-8.Such a determination 
would be consistent with Roper Industries, Hecla Mining Company, Manta 1
Healthcare, Inc., Rouge Steel, Inc., Halliburton Company, Amm.ca West Airlines, 
Inc, IiVDRESCO. Inc. and Toys "R"Us, Inc., supra. 

Page 9 
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2. Rule 414 

It is our opinion that under Rule 414 under the 1933 Act, the registration 
statements of Energy West should be deemed the registration statements of 
Holdco for the purpose of continuing offerings covered by such registration 
statements, including the Plan Registrations. Rule 414 provides that under 
certain circumstances, where an issuer succeeds another issuer for the 
purpose of changing its form of organization, the registration statements of 
the predecessor-issuer will be deemed to be the registration statements of 
the successor-issuer for the purpose of continuing the offering covered by 
such registration statements. 

One requirement of Rule 41 4 is that "immediately prior to the succession 
the successor issuer.had no assets or liabilities other than nominal assets or 
liabilities." See Rule 414(a). Immediately prior to the Effective Time, 
Holdco and MergerSub will have no assets or liabilities other than nominal 
assets or liabilities. 

Another requirement of Rule 414 is that the successor issuer acquires all 
of the assets and assumes a11 of the liabilities and obligations of the 
predecessor issuer. Specifically, Rule 4 14(b) requires: 

The succession was effected by a merger or similar succession 
pursuant to statutory provisions or the terns of the organic 
instruments under which the successor issuer acquired a17 of the 
assets and assumed all of the liabilities and obligations of the 
predecessor issuer. (Emphasis added.) 

The Reorganization entails the creation of two wholly-owned subsidiaries 
and the merger of ~ i e r g y  West with one of these subsidiaries. Thus, the 
Reorganization constitutes a "succession" that "was effected by a merger or 
similar succession pursuant to statutory provisions or the terms of. ..organic 
instruments." Further, because Holdco will own all of the capital stock of 
Energy West after the Merger, the effect of Energy West's merger with 
MergerSub is that the consolidated assets and liabilities of Holdco at the 
Effective Time will be all the assets and liabilities of Energy West'prior to the 
Merger. Thus, Holdco is assuming all ofthe assets and liabilities of its 
predecessor, Energy West. 

Another requirement of Rule 414 is that shareholders of the predecessor 
approve the succession following the solicitation of proxies pursuant to 
Section 14(a) of the 1934 Act or the furnishing of information pursuant to 
Section 14(c) ofthe 1934 Act. As noted above, because shareholder approval 
of the Merger is not required . . pursuant to MBCA Section 35-1-815, Energy 
West is not required, nor does it intend, to seek such approval and therefore 
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will not need to solicit proxies or provide such information. The Division 
has issued no-action letters with respect to reorganizations effected without 
shareholder approval on numerous occasions. See Roper Industries, Hecla 
Mining Company, E l  Paso hTaturaZ Gas Company, Rouge Steel, Inc., BMC West 
Corporation, America West Airlines, Inc., Togs "R"Us, Inc., INDRESCO, Inc. and 
Par Pharmacetrtical, Incorporated, supra. 

-.. 

Holdco will comply with the conditions of Rule 414, including the 
amendment of the current Energy West registration statements pursuant to 
Rule 414(d) (which rule states that the successor issuer will file an 
amendment to the registration statements' of the predecessor issuer 
expressly adopting such registration statements as its own registration 
statements for all purposes of the 1933 Act and the 1934 Act and setting 
forth any additional information necessary to reflect any material changes 
made in connection with or resulting from the succession, or necessary to 
keep the registration statement from being misleading in any material 
respect). 

For these reasons, it is our opinion that the Plan Registrations should be 
deemed to be the corresponding registration statements of Holdco as the 
successor issuer for the purpose of continuing the offerings for purposes of 
Rule 414 promulgated under the 1933 Act, and that Holdco may file post- 
effective amendments to the Plan Registrations as contemplated by Rule 
414. Our opinion is consistent with the previous determinations of the 
Division with respect to Rule 414 in the context of transactions similar to the 
Merger. See Roper Industries, Hecla Mining Company, EI Paso Natural Gas 
Company, Rouge Steel, Inc., BMC West Corporation, Amevica West Airlines, Inc., 
Toys "FUs, Inc., IhTDRESCO, fnc. and Par Plzamaceutical, Inco~orated,  supra. 

3.Rule 144(c)(l) and (e)(l) 

It is our opinion that Holdco and the holders of the Holdco Common 
Stock will be entitled to certain benefits with respect to Rule 1 4 4 . ~Rule 144 
provides a "safe harbor" for persons deemed not to be engaged in a 
distribution of securities, provided certain conditions are met...-

3 In reliance on new Rule X44(d)(3)(ix), which becomes effective February 15, 
2008, Energy West is not seeking no-action relief with respect to whether 
shareholders of Holdco will be permitted to "tack" the periods in which they held 
EWST Common Stock to the periods in which they will hold Holdco Common 
Stock for the purposes of satisfying the temporal restrictions set forth in Rule 
144(d), assuming the Reorganization complies with the requirements of new 
Rule 144(d)(3)(k). 

(KO151340.8)  
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First, it is our opinion that the prior reporting history of Energy West 
should be included for purposes of determining whether I-loldco has 
complied with the public information requirements of Rule 144(c)(l). Rule 
144(c)(l) requires the issuer to have been subject to the reporting 
requirements of the 1934 Act for a period of at least 90 days immediately 
preceding the sale of the securities and to have filed all reports required to 
be filed under the 1934 Act during the 12  months preceding the sale of the 
securities, or such shorter time as the issuer was required to file such 
reports. Immediately after the Effective Time, Holdco will have on a 
consolidated basis assets, liabilities, business and operations identical to 
Energy West prior to the Merger, and Energy West has been subject to, and 
has complied with, the reporting requirements of the Act for more than the 
past 12 months. Therefore, the prior reporting history of Energy West 
should be included fwpurposes of determining whether Holdco has 
complied with the public information requirements of Rule 144(c)(l). This 
opinion is supported by previous determinations of the Division in Roper 
Indusm-es, Hecla liining Cornpang, Larnalze Associates, Inc., El Pmo Natural 
Gas Company, ProZer International Gorp., Toys "R1'Us, Inc., INDRESCO, Inc. and 
Bon-Ton Stoves, Inc., supra. 

Second, it is our opinion that with respect to the trading restrictions set 
forth in Rule 144(e)(l), the owners of Holdco Common Stock should be 
entitled to rely upon the most recent report or statement published by 
Energy West prior to the Effective Time and the average weekly reported 
volume of trading in EWST Common Stock during the time periods specified 
in Rule 144(e)(l) occurring immediately prior to the Effective Time for the 
purpose of determining the applicable limitation on amount of stock that 
may be sold in compliance with Rule 144(e)(l). As explained above, 
immediately after th$ Effective Time, Holdco will have on a consolidated 
basis identical assets, liabilities, business and operations to those of Energy 
West prior to the Merger. Our opinion with respect to the operation of Rule 
144(e)(l) is based on these facts and is consistent with previous 
determinations of the Division in Roper Industries, Hecla Mining Company, 
Lamalie Associates, Inc. and El Paso NatuvaZ Gas Company, supra. 

4. Rules 12g-3and 1227-2 

It is our opinion that the Merger should constitute a "succession" for 
purposes of Rule 12g-3(a) under the 1934 Act. Therefore, Holdco Common 
Stock should be deemed registered under Section 12@) of the 1934 ~ c t . "  

Rule 12g-3 under the 1934Act provides that *[w]here in connection with a 
succession by merger, consolidation, exchange of securities or otherwise, 
securities of an issuer:that are not previouslyregistered pursuant to section 12 of 
the 1934Act are issued to the holders of any class of securities of another issuer 

{K0151340.8)  



ATTORNEYS AT LAW 

Page 13 

uSuccessionn is defined under Rule 12b2 of the 1934 Act as "direct 
acquisition of the assets comprising a going business, whether by merger, 
consolidation, purchase, or other direct transfer." As a result of the 
Reorganization, Energy West will be a wholly-owned subsidiary of Holdco, 
and Holdco's consolidated assets will be the same as those of Energy West 
prior to the Merger. On many occasions, the Division has issued no-action 
letters with respect to reorganizations such as that proposed by Energy West, 
suggesting that the Reorganization constitutes a Nsuccession" for purposes of 
Rule 12g-3 (a). See HecZa Mining Company, Lama fie Associates, Inc., El Paso 
Natural Gas Cornpang, BMC West Corporation, America West Airlines, Inc., 
Pvoler IntemationaZ Corp.,Togs "R"Us, Inc. and INDRESCO, Inc., supra. 

Further, in SEC Release 34-38850, dated July 18,1997 (the "1997 
ReleaseN), the SEC stated that it was amending Rule 12g-3 to include 
transactions such as the succession of a non-reporting issuer to more than 
one reporting issuer, either through consolidation into a new entity or a 
holding company formation. We believe the specific acknowledgement by 
the SEC in the 1997 Release that a succession can occur through a holding 
company formation provides additional guidance that a succession can 
include a reorganization such as Energy West's for the purposes of Rule IZg- 
3. 

Accordingly, we seek confirmation that the Holdco Common Stock will 
be deemed registered under Section 120)  of the 1934 Act upon issuance 
following the Merger. Shortly after the Effective Time, Holdco will file on 
Form 8-K a statement that the Holdco Common Stock being issued in 
connection with the Merger is registered under Section 12fb) of the 1934 
Act. 

5. Schedule130 

Section 13(d)(l) of the 1934 Act and Rule 13d-1 thereunder require that a 
person who acquires more than five percent of any equity security registered 
pursuant to Section 12 file a statement on Schedule 13D. Section 13(d)(2) of 
the 1934 Act and Rule 13d-2 thereunder require the Schedule 13D to be 
amended when material changes in ownership occur. 

As a result of the Merger, Energy West will be a wholly-owned subsidiary 
of Holdco, and Holdco's consolidated assets and liabilities will be the same 
as those of Energy West prior to the Merger. Consequently, we believe 

that is registered pursuant to either section 12@) or (g) of the 1934 Act, the class 
of securities so issued shall be deemed to be registered under the same 
paragraph of section 12 of the 1934 Act." 
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be required to file a new or amended Schedule 13D so long as they state in 
their next amendment to Schedule 13D that Holdco is the successor to 
Energy West for ptlrposes of filingsunder Section 13(d). This belief is based 
upon previous determinations of the Division in Roper Industries, Hecla 
Mining Company, Lamalie Associates, Inc, El Paso Natural Gas Company, 
Rouge Steel, Inc., BMC West Corporation, America West Airlines, Inc. and Toys 
" RUs ,  Inc., supra. 

Authority for Opi~zions Expressed Above 

In drawing our conclusions and expressing our opinions set forth above, 
we have relied in part upon requests for no-action letters or interpretive 
opinions, and responses of the Staff to such requests, in reference to 
corporate reorganizations that were substantially similar to the Merger, 
including Natornas Co., Viking Freight Systems, Inc., Roper Industries, Inc., 
Hecla Mining Company, Matria HeaZthcare, Inc., Kew-McGee Co?yoration, 
Northwest Airlines Corporation, World Access, he., NACT Telecommunications, 
Inc., El Paso Natural Gus Company, Rouge Steel, Inc., BMC West Corpovation, 
Halliburton Company, America West Airlines, Inc., Proler International COT., 
INDRESCO, INTC.,Togs "R"Us, Inc., Lamalie Associates, Inc., Par 
Pharmaceutical, Inc., Bon-Ton Stores, Inc., First Mutual Savings Bank and 
Washington Mutual Savings Bank, supra. 
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IKohrman  
Jackson&  
K r a n t z p m   
ATTORNEYS AT LAW Conclusion 

On behalf of our client, we respectfully request your response as soon as 
possible. If the Staff disagrees with any of our conclusions or is not inclined 
to grant the advice or relief requested, then we respectfully request an 
opportunity to discuss the matter with the Staff prior to any written response 
to this letter. 

We have submitted seven copies of this letter in addition to this original 
in accordance with SEC Release 33-6269. 

If you have any questions or require any additional information, please 
contact me at 216-736-7204. 

cc:  James W. Garrett  
Thomas J. Smith  
David A. Cerotzke  
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ATTORNEYS AT LAW 

bcc:  W.E. 'Gene1Argo 
Kim Beatty 
Wade Brooksby 
Steven A. Calabrese 
Mark D. Grossi 
Richard M. Osborne 
James R. Smail 
James E. Sprague 
Tuck Washburne, Esq. 
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Mont. Code Anno., 5 35-1-815 (2005) 

35-1-815 Action on plan. 

(I)  Except as provided in subsection (7),after adopting a plan of merger or share 
exchange, the board of directors of each corporation party to the merger and 
the board of directors of the corporation whose shares will be acquired in the 
share exchange shall submit the plan of merger, except as provided in 
subsection (7),or share exchange for approval by its shareholders. 

( 2 )   For a plan of merger or share exchange to be approved: 

(a)  the board of directors shall recommend the plan of merger or share 
exchange to the shareholders, unless the board of directors 
determines that because of confi ict of interest or other special 
circumstances it should make no recommendation and 
communicates the basis for its determination to the shareholders 
with the plan; and 

(b) the shareholders entitled to vote shall approve the plan. 

(3)  The board of directors may condition its submission of the proposed merger 
or share exchange on any basis, 

(4)  The corporation shall notify each shareholder, whether or not entitled to  vote, 
of the proposed shareholders' meeting in accordance with 35-1-520. The 
notice must also state that the purpose or one of the purposes of the meeting 
is to consider the plan of merger or share exchange and .must contain or be 
accompanied by a copy or summary of the plan. 

( 5 )   Unless this chapter, the articles of incorporation, or the board of directors, 
acting pursuant to subsection (3), require a greater vote or .a vote by voting 

. . . . . . . . . . .  ..g coups,..the..plan. of.merger..or .sha.re..exchange...to..be...a .................................................uthocized...-..must:...be: 
approved by each voting group entitled to vote separately on the plan by an 
affirmative vote of two-thirds,or a majority vote if authokized by subsekion 

. . . . . . . . . . . . . . . . . .  " . . . .  .of "otdse~titl@d.t6.b;e'.dg$.Gri' 't 13ntiy ..that.votin g...gi;6' ....................... "  

(6)  Separate voting by voting groups is required: 

(a)  on a plan of merger i f  the plan contains a provision that, if contained 
in a proposed amendment to articles of incorporation, would require 
action by one or more separate voting groups on the proposed 
amendment under 35-1-228; and 

(b)  on a plan of share exchange by each class or series of shares 
included in the exchange, with each class or series constituting a 
separate voting group. 

(7 )   Action by the shareholders of the surviving corporation on a plan of merger is 
not required if: 



(a) the articles of incorporation of the surviving corporation will not 
differ, except for amendments enumerated in 35-1-226, from its 
articles before the merger; 

(b) each shareholder of the surviving corporation whose shares were 
outstanding immediately before the effective date of the merger will 
hold the same number of shares, with identical designations, 
preferences, limitations, and relative rights, immediately after the 
merger; 

(c) the number of voting shares outstanding immediately after the 
merger plus the number of voting shares issuable as a result of the 
merger, either by the conversion of securities issued pursuant to the 
merger or the exercise of rights and warrants issued pursuant to the 
merger, will not exceed by more than 20% the total number of 
voting shares of the surviving corporation outstanding immediately 
before the merger; and 

(d) the number of participating shares outstanding immediately after the 
merger plus the number of participating shares issuable as a result 
of the merger, either by the conversion of securities issued pursuant 
to the merger or the exercise of rights and warrants issued pursuant 
to the merger, will not exceed by more than 20% the total number 
of participating shares outstanding immediately before the merger. 

( 8 )  As used in subsection (7): 

(a) "participating shares" means shares that entitle their shareholders to 
participate without limitation in distributions; and 

(b) "voting shares" means shares that entitle their shareholders to vote 
unconditionally in elections of directors. 

(9) After a merger or share exchange is authorized and at any time before . . 

articles of merger or share exchange are filed, the planned merger or share 
................. -, .. -. - .. - - - . -- -- -. .- -. . -- - . - - .. -. -. ..... - - - .. - - .... -. -. ... - - -. - - -- .- ..... -. . .. - - - --. - - - - - . - - -. -- ... - .... -- -. - .. ex.ch arig@ aji.b' $bariddried "bje'W.t'ij; $nti.~o.fitractua.l rig hS,.,..fi ithb"t... . . . . .  

further shareholder action in ac.rnr&mi#th.e-procedwre.-set .forth..in the 
plan of merger or share exchange or, if no procedure is set forth, in the 
manner determined by the board of directors. 

(10) A majority of all votes entitled to be cast by each voting group is sufficient to 
constitute approval by the corporation if a statement to that effect is included 
in the articles of incorporation but only if: 

(a) the statement is included in the articles of incorporation at the time 
the initial articles of incorporation were filed; or 

(b) the statement is included in an amendment to the articles of 
incorporation approved by an affirmative vote of two-thirds of the 
votes entitled to be cast on the amendment pursuant to 35-1-227. 


