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Attention: Mr. Michael Berenson

Re: Request for Interpretative Ruling/No Action
40 Act/S8ctions 8, 13, 36

Gentlemen:

/
Our client is a regis tered closed-. end divers ified management

investment company (lithe Company"), registered under the Invest.r:icnt
Company Act of 1940 e1the Act!!). The Companyl E,~ by-lm\7s provick foe
the loaning of securiti.es and it has been doing 80 fOT seve1:21 i:nC:~dLt:h.';
within the guidelines for such activities set fOTth and further elarj..
fied in exchanges of correspondence bet"'\.¡e.en members of the S ta.;~f ('J£
the Securities and Exchange Commission and State Street Bank and
Trust COITlpcmy (CCH par. 78,676; par. 79,(56), ßerncrrd S. Kariton (CeE
par. 79,546) ancl NO:':1llan F. SHantoLl AssociGtes (corresponc1c::ncc elated
July 12, August 1 and August 27, 1973), copies of \'7hích are al:t::ie:1'H..:d.

hereto. The Company does not receive a fee, as such, :eroIT: the bc)!":..
rm'!er. Hm'Jever, the Company does receive all dividends rmd intc:"...r.-e~: l:

on the loaned sec'irities and is able to realize a significant J:2tdlD'.Tl
through sport-term investment of the cash collateral posted by r~'lì¿~
borrO\.¡er.

. In the Kanton and Sivanton correspondence, the Staff, in its
response, laid down as one of its conditions to a no-action position
that their ¡'client (the intermediary J receives a Hri tten repres ent:a'"
tion from each mutual fund that its directors have determÍlL~d that
the fee is reasonable cmd based solely on the services :reIl:::10.~:recl. 11
In the pi::ì.S t, the c'ümpany ¡ s interme¡1iaries i:.:1:w.rget.ì. citE: C;oLiip..:tr:y a .cèt~
of 1"1 to 1 1/4"1 or':: t-h'" """1'1e' o'E t'n'" 10ar:e.:l se~uY'J'~i'o"" 'f'r._- .'~..~ C'.::,o"..__,0 . I" _ l;;: yo. L.. . (... d U, C J..I- ~_ùUj_ l...., .:;.,_...

vices. However, the Company has been informed by the inter~edi¿ri~s
that if it wished to continue participation in lending portrolio
securities that it would have to p~y a higher fee rate (currently
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3%) . It is the Company's understanding that t:-.e higher fee is
charged so that the intermediary may pass SOBe of it (presently
about 2%) to the borrm.ier. It is the COIJpany i s further under-
standing that the reason for this practice arises from the fact
that the borrm;¡e.r finds it very costly to him in terms of lost
interes t to put up cash collateral, and that' he should therefore
receive a portion of the interest ori his cash collateral by hav-
ing a part of the fee received by the intermédiary allocated
to him.

The Compe.ny i s directors have reviei;'7ed the proposed ~fee arrange-
ment as outlined above and believe that even t:-,2. fee rat e of 3% to
be charged by the inte.:r:niediaries is reasonable in light of thê
current interest rates i.;hich the Company can cè:ain through inve£t-
ment of the cash collateral. The Company does recognize that a
ques tion could be raised as to \'7hether or not t:-ie fee arrangement
whereby the borrm.¡er receives part of the fee ?2id to the inter..
mediary can be construed to meet the Staff l s condition that the
fee be irbased solely on the services rendered. ii Hm'7ever, it is
our opinion that the Staff requirement will be 2et if the directors
determine that the fee paid to the intermediary is reasonable and
the transaction is economically sound in light of the overall
benefits to be derived by the Company, regardle3s of the disposi-
tion of the fee by the intc-::rmediary. Any other interpretation
\vould appear to put investIT'.ent companies at a disadvantage in tIie.

loaning portfolio securiti.es i;.;hen compared with other institutions
not subj ect to the requirements of .the Act.

Accordingly, we would appreciate your advice as to whether
the Staff Hill take any action if the COL'.pany e-.::gages in the loan-
ing of its portfolio securities, Hhere part of t::-~e fee pa.íd by it to
the intermediaiy is shared by the borrower. Of~icers of the Company
have not agreed to the new fee arrangements pen¿ing final approval
by its directors. As a result, further loans of portfolio securì-
ties have ceased with a consequent loss of inco=e from this source
for its shareholders.

He \-;Till be glad to furnish any additional information or confer
i;vith you.

~ Very t~ur:~s, (Z ~
, . ", ,--'" . ¿\ ~-~ "J -.J..t/~l

DONALD F. BURT
For the Firm

DFB: Ih

. b --' " ~ +. rec'",1'."~.'"'ndBiJsed upon the facts and :rep:-2sentations a OV2) \.¡e h~-,-.~ no... ..,...,"",~ .
that t.he Commission tal"e aiiy a.ction asaüìst ~':utual 0: C'.-::aha Intere~;t
S11':ires Inc (the llComp"'...."ll) ).f the CO::1Dany le.nds i.ts 'xJrtiolio1. u _ ' . ~.. .. . '. l. ,. a.J,./,.Y ~.: ~ "- ,,.: .... ... t ~..' r"et"l D:.~id to
securities pursuant LO an aLrc:.nsernent í.rkie pa:- - ot L::-:: ~ l'

l' . i.. 1 b t h bor'('O\lt)r... 1-:0~.,1evei~, .,:2. car';1ot aor":~¡=placing bra (ers is S,iE~rec y ,::,,,e _ _. ... ..::J
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Hith your opinion that a sufficiently comprehensive determination
of the reasonableness of fees paid to the, interTIled iary and to the
borroHer can be made if such fees are considered single in nature.
Therefore, in order to maintain the fiduciary standards imposed
upon investment company directors, the directors should determíne
that the fee puid to the placing broker is reasonable and based
solely upon the services rendered and furtherr.1ore, the dírectors
should separately consid~r the propriety of the fee paid to the
borroHer. :' Finally, this position is subject to the condition
that such fees are not' used to compensate any affiliated person
or investment adviser of the Company or an affiliated person of
such person or adviser.

rtf) Ii ~. n J I nOn---

V~.\...~~:iL'~~
Alan Rosenblat, Chief Counsel
Division of Investment Management Regulation

BS: ad Sf? 9 1Q74
.....f

./

,.

""

A'

..


